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MOTION SEQ. NO. 0 1 

MOTION CAL. NO. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTV OF NEW YORK: PART 10 

X "_-_.I-~_____--__I-~l___-----___---"--_---_~___ 

CBS Outdoor, Inc., a Delaware 
corporation Index No.: 601 128-2009 

PeclrlonlOrder 

Seq. No.: 001 
Plaintlff , 

Present: 
lion, Judith J. Gischa 

-against- 

IMI Resort Marketing, LLC, a Delaware 
Limited Liability Company, 

Defendant. 

Recitation, as required by CPLR 2210 
(these) motlon(s): 

Papers 
Pltfs motion [§3215] w/NB affid, JML afftrm, non-mil affirm, exhs . . . - . . . . . . . . . , , . . 1 
Affirm of Malling (sep back} . . . . . . . . , I . . . . . . . . . . . . . . . . . . , . . . . . . . . , . . . . . 2 

-----__-ll--_l----_l______l____________-------- 

In the review of this 

Numbered 

--------_1-__-----_---I-_--I-----__-I------_____--______----l-_-_r____1I1------11_I-----r_______---- 

Upon the foregoing papers, the decision and order of the court Is as follows: 

This is a breach of contract action brought by CBS Outdoor, Inc. ("plaintiff'), a 

Delaware corporation authorized to do business in the State of New York, arising from 

two (3) advertising agreements and one productionlinstallatlon agreement had with 

defendant IMI Resort Marketing, LLC ("IMI"). IMI is a Delaware Ilmitsd llability company 

located in South Carolina. 

Plaintiff now seeks entry of a default judgment against IMI in the principal sum of 

$81,146.04 plus interest of 18% per annum on the unpaid amounts. 

plaintiff ha3 established that on April 21 , 2009, it served IMl's designated agent 

for service of process, Pursuant to paragraph 19 of the  agreement, the parties agreed 

that New York is the exclusive jurisdiction and venue for any claims arising from the 
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agreement. Therefore, the manner in which plaintiff served IMI complies with the 

requlrements of (CPLR 5 31 I -a  [aJ[iv]; LLC 95 304). The further notice requirements of 

CPLR 5 3215 do not apply, although plaintiff seeks a money judgment, because 

defendant Is not a natural person (CPLR § 3215 [g] [4] [i]). 

Despite such notice and additional notice, IMI has not answered the complaint or 

appeared in this action. This motion for a default judgment is timely, havlng been 

brought within one (1) year of IMl’s default. Though proof of service of this motion has 

been f b d ,  IMI has not filed opposition to it and therefore, it is before the court on default 

as well. 

Since a defaulting party is deemed to have admitted all factual allegations 

contained in the complaint and all reasonable inferences that flow from them (WQodson 

v, Mandon Lkasinn Corn., 100 N.Y.2d 62 [2003]), plaintiff is entitled to the relief sought in 

the verified complaint provided it demonstrates that it has a prima fack cause of action. 

The following facts have been established by the plaintiff in the complaint, and 

through the sworn affidavit of Neil Best, plaintiffs Director of Credit and Collections: 

Plaintiff had three (3) agreements with IMI. The flrst agreement [No. 03785611 is 

dated May 7, 2007 and signed by Jennifer Spellman, on behalf of IMI. Pursuant to that 

agreement, IMI agreed that plaintiff would provide billboard advertising services in 

Orlando, Florida at a cost of $5,024.34 per month for the twelve month period 

commencing June 2,2007 for a total net cost of $60,292.08, IMI made several payments 

but then stopped maklng payments December 1, 2007. IMI retained the invoices and did 

not object to any of them; they remain unpaid, 

The second agreement [No. 04077981 is dated August 23,2007, also signed by 
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Jennifer Spellman and also for a twelve month period. The commencement date of this 

advertisement display was September 17, 2007 at a cost of $5,000 per month for a total 

net cost of $60,000. IMI paid some invoices but stopped making payments on 

November 1, 2007. IMI retained those bills and did not object to any of them; they 

remain unpald. 

The third agreement [No. 0430206] is for production and installation of the 

billboard. This agreement is dated October 17, 2007 and signed by Caroline Skelly, 

IMl’s production assistance. That agreement is for a $1,000 Installation charge. 

Although plaintiff sent IMI an invoice in that amount, IMI did not object to the bill nor pay 

it and it remains unpaid. 

Pursuant to paragraph ten ( I O )  of the agreement, any bill not paid “shall constitute 

an account stated unless [a] written objection tis made by the Advertiser within fifteen 

(15) days from the rendering thereof. This conclusive presumption shall apply to both 

the specifics of the showing and the dollar amount due.” Paragraph 10 also provides for 

the imposition of interest on all unpaid invoices after thirty (30) days at the rate of 1% % 

per month (1 8% per year). Defendant presently has an unpaid aggregate balance of 

$81,146.04 on all th ree  agreements. The interest on the unpaid balance is $18,908.82 

as of July 13, 2009, the date of this motion. Plalntiff is, therefore, entitled to a money 

judgment in t h e  principal amount of $81,146,04 with interest of $18,908.82 as of July 13, 

2009. Interest accrues and is awarded at the contract rate through date of entry of the 

judgment and thereafter at the statutory rate. 

Although the complalnt also seeks attorneys fees whlch it claims are recoverable 

under the agreement, no request Is made for such relief in the motion. In any event, 
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plaintiff has not provided the contractual provision under which It claims it may recover 

those fees from the defendant. Therefore, the claim for legal fees Is hereby severed and 

dlsmissed. 

Conclualon 

It is hereby 

ORDERED that plaintiff's motion for entry of a default judgment against defendant 

IMI Resort Marketing, LLC is granted on default; and it is further 

ORDERED that plaintiff is entitled to and the Clerk shall enter a money judgment 

against defendant IMI Resort Marketing, LLC. in the principal amount of Eighty One 

Thousand One Hundred Forty Six and 04/100 Dollars ($81,146.04) with intemst on the 

unpaid balance of Eighteen Thousand Nine Hundred and Eight and 82/100 Dollars 

($18,908.82), as of July 13, 2009; interest accrues and is awarded at the contract rate 

through date of entry of the judgment and thereafter at the statutory rate; and It Is further 

ORDERED that the claim for legal fees is hereby severed and dismissed; and it is 

further 

ORDERED that any relief requested that has not been addressed has nonetheless 

been considered and is hereby expressly denied; and it is further 

ORDERED that this constitutes the decision and order of the court. 

Dated: New York, New York 

A December 7,2009 So Ordered: 
,"-. 
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