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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

X _l__-__----__---l-_____________l________ 

E-2 PARK EAST, I N C . ,  
Index No 

P l a i n t i f f ,  M t n  S e q .  
11.2 4 4 7 I’ 0 9 

001 

intiff t o 

17-75 WOUS 
- a g a i n s t -  

IN(-; A S S O C I A T E S ,  L. F. 

D e f e n d a n t s .  

WALTER B. 

‘ r h i s  

TOLUB, J. : 

i s  one of t h r e e  a c t  

enforce a commercial lease rider o p t i o n  t o  renew for properties 

located on East 1 2 h t b  Street jn Manhaltan. Plaintiff uses each 

of the propertics to o p e r a t e  commercial parking facilities. ’ By 

this motion, p l  d i n t j - f f  moves f o r  an order e n j o i n i n g  defendant. 

f r o m  removi . i iy  p l a i n t i f €  from t h e  leased premises. P l a i n t i - f f  

additj o n a l l y  seeks d n  o rde r  c o n s o l i d a t i n g  fhi .s a c L i o n  w i t h  t h e  

sumrriary holdover proceeding pend ing  in t he  C i v i l  C o u r t  o f  t h e  

Ci.t.y of New Y o r k  c a p t i o n e d ,  1775 Hou sirla A$$QCiate$, ,7;p v. E-z 2 

Park Nanaqernept I n c . ,  (T,&T I n d e x  No ‘3277?-2009) 

Defendant, in o p p o s i t i o n ,  cros:q-moves ~ O I -  dismissal of 

plaintif€’$ a c t i o n  pursuant to CPLR 3211(a) (7) - 

In 2003, n o n - p a r t y  E-Z 2 P a r k  Manaqement. (“E-2 2 P a r k ” )  

’ ‘This case is xrelat.ed to E - 2  Pari.; East, In c. v. Trian- 
I-Inusincl AsSociaLeg, L . F .  ( I n d e x  N o .  112449/2009) , a n d  E-Z P a r k  
E a s t ,  I n c .  v. T.exinq1;~ji Garden AssociaLes (Index No. 
112448/2009) . A1.1 three a c t i . o n s  have s i m i l a r  m o t i o n s  S L I ~  jud ice .  
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n e g o t i . . a t e d  and leased t:h? properky known as t he  “43 A u t o  P a r k i n c j  

A r e a “  ( “ t - h e  4 3  A u t o  P a r k i n g  A r e a ” )  f rcm defendant 1 7 7 5  Housj.ng 

Associates, L l . P . ‘  (Orde r  t o  Show Cause, Exhib i , t .  2 )  f o r  the 

purpnse of o p e r a t  j.ng a commerc ia l  parking l o t .  Thc i n i t i a l  l e a s e  

t e r m  was to commence on March 1 ,  31103, arid end  on Fehr i ia ry  28, 

2008, and contained a n  opLion t.0 renew t h e  l e a s e  for a11 

a d d i t i o n a l  five-year rental term. The o p t i o n  to renew, sct Lorl:h 

at paragraph 4 0  of t h e  lease, reads a s  follows: 

40. Upon n i n e t y  (90) d a y s  prior w r i t t e n  n o t i c c  Tenant shal.1. be 
q r a n t e d  a n  op t - ion  for an a d d i . t j o n a l .  5 y e a r  extension on  r e n t a l  
terms t o  be negotiated but. not. ‘t:o exceed  t w c n t . y - f i v e  (25;) 
above current ren t -a l .  

(k, Exhibit. 2 ) .  A c c o r d i n g  t o  the t-errns of  t h e  lease, no t - i ce  of 

r e n e w a l ,  and f o r  that. m a t t e r ,  any n o t - i c e  in w r i t i n g  to t h e  

l a n d l o r d ,  was t o  be mdde by c e r t i f i e d  or registered mail (d. at 

P a r a g r a p h  12) - 

On F e b r u a r y  1, 2 0 0 4 ,  E-7, 2 P a r k  a s s i g n e d  the subject l e a s e  

t o  p l a i n t i f f  . P 1 . a i n t i f  f p a i d  the r e q u i r e d  r e n t  ‘to d e f e n d a n t  and  

on October.  1, 2 0 0 7 ,  November 19, 2007, December 19, 2007 and (June 

2 6 ,  2 0 0 8 ,  sent. w r i t t e n  corrpspondence t o  defendant i n d i c a t . i i i y  i.ts 

intent.  to renew the subject. 1 ec7sc1 (id. I F:xhj.hit  3 )  . Defendant  

d i d  not respond to p l a i n t  i f f ’  :? correspondence, and appears  to 

The court. notes t h a t  i n  each of  t - h e  subject. leases, the 2 

a d d r e s s  of each defendant :  i s  st.aLed a s  b e j n q  “ i n  c a r e  of” 
nonparty e n t i t y  P./Iar-i.on !<(::(:ILL Real. E s t : a ’ L e ,  Inc. , located on 3.07- 
129 F a s t .  126”’ St- ree t .  

7 

[* 3]



h a v e  t a k e n  no immedi ate a c t i  c)n when p l a i n t i . f f ‘ s  lease expired on 

F e b r u a r y  78, 2 0 0 8 .  I - I o w ~ v e r ,  a f t . e r  p l . a i n t i f f ’ s  lease expired, 

defendant: beqan a c c e p t i n g  p l a in t , i . fL ’  :< con, t j .nued m o l l t h l y  payinents 

f o r  t h e  43 Auto E ’ a r k i n g  Area. Defer ldar l t  accepted these payments 

wi-thout comment until April 200’3, and or1 April 2 7 ,  2009, served  

p l a i n t i f f  with a 30 day n o t i c e  t.o , termi.nat.e the  premi.scs (Order 

to Show C a u s c ,  Exhibit 4) . Defendant  commenced the :;ummary 

h o l d o v e r  p r o c e e d i n g  i n  the Civi 1 Cour t  shortly t-.herI.cafter (&, 

Exhibit 5) . In response, p l a i n t 3  ff commenced t h e  i .nst .anl.  a c t i o n  

seeking specific:  performari(:e and  a d e c l . a r a t o r y  judgmen I‘: e n f o r c i n g  

t h e  lease. The i n s t a n t  rn t ik i  011s fol1 o w e d .  

Discussion 

I l z a s m u c h  a s  d e f e n d a n t .  raised a c h a l l e n g e  as t o  I-hc validity 

uf t h e  ].ease a t  issup, t h i s  c o u r t  h c q i n s  i t s  i n q u j  ry w i t h  the 

question of w h e t h e r  t h e  opt-ion .to renew contained w i t h i n  t.h(-. 

lease i s  valid because i t  r e q u i r e s  neqotiation 01- f i j t i i r e  rent  - 

Contrary t o  d e f e n d a n t ‘ s  a r g u m e r l t s ,  w h i l e  t - h e  op t - ion  t o  r‘cnew 

does n o t  explicitly set forth a f u t u r e  rent. for- t h e  five year 

lease c ! x t e n s i o n ,  I.he t e r m s  o€ p a r a c ~ ~ a p k  40 expl  i c i t - l y  stat.e:I; that. 

s a i d  r e n t . a l  increase would not be mole t h a n  25% above the c u r r e n t .  

r e n t  beins p a i d  bv the tenant. 

t h e  i n c r e a s e  i s  t h e r e f o r e  not. unc r t . a i n ,  a s  d e f e n ( j > j n t s  waul (1 

prefer this  c o i ~ r t  to l h c  I ieve (see, kJoseph MarLin,  J r .  

Del icatessen, Inc .  v. Schumacher ,  52, N Y % d  105 [1.9131] ) - S i i i c e  

The methodology {or d e t e r m i n i n g  
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t h e  f o u r  c o r n e r s  of  the aqreernent .  i n d i c a t e  t . h a t  the part.ic.s 

u n d e r s t o o d  t h a t  i.f the opti.or1 to r c n e w  were elected, a rent  

increase  w o ~ z l d  r e s u l t ,  but. at a rate t-hat. w o ~ ~ l d  n o t  exceecj more 

t . h m  25% of I-.he current .  r e n t ,  t-he provision cannot .  h e  held t ,o be 

u n c e r t . a i n  and  m e n f o r c e a b l e  (see, Carmon v. Soleh Roneh i,td. , 206 

A D 2 d  450 [?'-"' Dept 19941; Cobble H i 1  1. Nursinq Home v. Heiiry L 

Warren Cory, 74 NY2d 4 7 5  [1989]; Mamaroneck Avenue Corp ,  v .  E a t  

Post Road C o r p . ,  78 NY2d 88 [1991.]) I 

Nor can d e f e n d a n t . 3  s u c c e s s f u l l y  a r g u e  that because p l a i n t i f f  

f a i l e d  to provide n o t i c e  L o  the l an t l l o rd  i n  the manner set: f o r t . h  

u n d e r  the  l e a s e ,  the renewal.  c lause may now be di . shonored .  I n  

this case ,  d e f e n d a n t  does n o t  c i i s p i i 1 . e  t . ha t  p l a i n  t : i . f f ' s  not:i (:e of  

i n t e n t  t o  r-cnew was r e c c i v c d  o r ,  t,hclt s a i d  n o t i c e  war5 t - ime ly  

(Affirmation of Keith J .  Riemcr in Support of  Cross-Motion '1110). 

Defendant  o n l y  t a k e s  issue with t-hc m e t h o d  of  d e l i v e r y  of  the 

notice, because it did n o t .  arr i .ve  by either r ~ r t i f l i e d  o r  

r e g i s t e r e d  mail (Cross-Motion; Affirmaiion of Neda n a r z i d e h  ¶6) . 

Defendant however-, did no't: disputc 1:he method p l a i n t i  ff used 

1.0 el-ect t h e  o p t - i o n  t o  r e n E w ,  u n t i l  d e f e n d a n t  sc rved  notice upon 

p l a i n t i f f -  A L  t h e  end of April 2009. Ry t - h i s  c o u r t ' s  c o u n t ,  hht i t  

was a l s o  a f t e r  de-fendan,L hacJ accepted, withoi l  t. comment, f o u r t e e n  

month1 y payments  f o r  Ll-le I .eased commcrc ia l  p remises .  A s  

appropriately not .ed b y  t h r :  Cour t  n f  Appeal.5, 

acceptance of rent. kiy a l a n d l o r d  from a t e n a n t .  w i t h  \ \  

k n o w l e d q e  of t-he t e n a n t ' s  v io la t . j .on  of t h e  t e r m s  of  t h e  

4 
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l e a s c  no.rmal.ly r e s U l L s  i 1-1 a waiver of t - h e  v i o l . a I : i o n  
Wol. lar-d v. S c l l a f e r  S t o r e s  Clo., 272 NY 3114. 5 N.E.2d 829; 
M u 7 : r a y  v. H a r w a y ,  56 NY 3 3 7 )  . T h c  l o g i c  u n d e r 1  ying this 
.rule i s  p1.ain enough: the o p t i o n  r e s t s  wit.h t h e  landlorcl t.0 

r-ecoqni ze t .hc v i  o l a t i o n  a n d  t e r m j  r1at.c the t e n a n c y .  

c h o o s e s  t o  i g n o r e  it. and a c c e p t s  rent wi- th  knowledge o f  ,t.he 
t e n a n t ’ s  v j o l a t  i o n  t-hen t h e  a c c e p t a n c p  cvider l rc .5  h i s  w , : . l i v e r  
a n d  a n  eleckion to corii: i r i i . i c  the r e1 . a t ionsh j .p .  A l t h o u q h  the 
i n t e n t  t o  wa ive  i.7 u s u a l l y  a q u e s t i o n  of fact, knowing 
a c c e p t a n c e  o f  r e n - t  wi t -hout  a n y  e f f o r t  1.c t - c r m i n a  1-2 j u s t i f - i  e s  

an i n f e c e n c e  tha.t_ the landlord h a s  e1ecl:ed t o  hold t h e  
tcnant to t - h e  l e a s e ”  

( s e e ,  

If he: 

( J e f p a ~ i l  Garaqe C n r p .  v .  P r e s b y t  e r i a n  H o s p i t - a l  in C i t y  of New 

‘ fo rk ,  61 NY?d 442, 447-448 [1984/). 

Detendanl. i n  t h e  i n s t a n t  action ignored what is now c l a i m e d  

to be a v i o l a t . i o n  for more t h a n  a y e a r .  Under J e f p a u l  C a r g q e ,  

defendant may n o t  1-low c l r r i . i r r i  t . h a t  Lhey d i d  n o t  waive t h e  e l e c t i o n  

t o  cont.j.nue t h e  r e n t a l  r e l a t i o n s h i p ,  and t h e y  may n o t  n c l w  d a i m  

Lhat p l a i n t  i f 1  did n o t  proper1 y el.cct the opt i.on t o renew. 

Defendant‘s cross-motion t.o di:;mi:;s is therefore denied in i t . s  

c n t  i r e t y  , 

t n  a pi-el i -minary i n j u n c t i o n ,  whi.ch i s  a r i s w c r e d  i n  t h e  

a f f i r m a t i v e .  P1i.l-i n t i f f  i n  . t h i s  case h a s  e s t a h l i . . ; h e d  t h a t  v f l r y  

l i k e l y ,  t h e y  w i l l  succeed on t h e  mer i t s  o.T t .he i  c c l a i m .  T ~ E ! v  h a v e  

also e s t a b l i s h e d  t h a t  t h e  l o s s  o€ , t h e  s p a c e ,  m e a n s  t h e  loss of 

t h e i r  p a r k i n g  bus iness  aI. ILhe leased 1 .oca t ion .  S - i  n c c  p l a i r i l : i . f f  

stands t o  1.0s~: i t s  bus iness ,  e q u i  t.y f a v o r s  preser.vat.i.on o f  t:hc 
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s t a t u s  quo u n t i l  t h e  c l a i m s  advanced  a r e  f i . i l ly  resol-vcd (Nassau  

Roof inq  5( Sheet.  Metal, C o .  v ,  E ’ a c i l i t i e s  Dev. C o r p . ,  7 0  A D 2 d  1021 

[3rd  Dept: 1.9791). 

I any steps t o  remove P l a i n L i f f s  lrom t h e  premises known a s  the 43 

L a s t l y ,  h a v i n g  r e v i e w e d  t . l n e  papers, i t  i s  determined t h a t  i n  

t h e  i n t e r e s t  o f  j u d i c i a l  economy, c o n s o l j  dating t.he summary 

nonpayment procr !ed ing  wi th t h e  i n s t - a n t  action j .s entirely 

a p p r o p r i a t e  iinder t h e  c i r c i i m s t a n c e s  of  this case 

I Auto P a r k i n g  Area A d j a c e n t  to the bui l d i n q  known a s  1 7 7 5  Houses 

Due d e l . i b e r , ~ t i  on h a v i n g  becn h d d ,  and it: appearing t o  1.h.i.s 

CourI-: t h a t  a cause  c)f ac::t.i.on e x i s t . 5  i n  f a v o r  of the p l a i n t i i  f f  a n d  

a g a i n s t  the d,efendant.  a n d  t h a t  p 1 , a i n t i f f  j s e n t i t l e d  to a 

p r e l i m i n a r y  i n j u n c t .  i.on oil t h e  g round  that t .he  d e f e n d a n t .  t.hrea1:en.s 

or i s  about: t n  do ,  or lis d o i n q  or p r o c u r i n g  o r  suffcring i t 0  be 

done, an acL i 11 v i o l a t i o n  of  t h e  p l a i  nt . j . f f ’s  rli g h t . s  respectlng 

t .he subject of the a c t - i o n  arid t.endir-ly t o  render I..~)F j u d g m e n t  

ineffectual, a s  s e t  forth i.n t.he a f o r e s a i d  dec:i.sion, i s  

OIIDEREE that de Eendant ,  i t s  agents, servant .s  empl.oyees and 

a.11 other persolns a c t i n g  u n d e r  t h e  j u r i s d i c t i o n ,  si1pcrvisian 

and/or direct i o n  of def findan k are en:j ai.ned and r e s t r a i n e d ,  d u r i n g  

t .hp pendency of  t h i s  a c t i n n ,  from doing or s u f f e r i n g  t o  be done, 

d i r e c t 1  y o r  throi. igh any ahtorney, agent., se rvan t  , PrnployeF: o r  

o ther  pe r son  or cont.r,c>l. o-f, d e f e n d a n t s  or o t h e r w i s e ,  from t a k i n g  

at 1 0 7 - 1 0 9  E a s t  1 2 G t h  S t r r e t ,  N e w  York, N e w  York, i n r l u d i n q  b u t  
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n o t  limited to the comrnenccl-:ment. or f u r t h e r  prosecution of (3c:t i o n s  

in t h e  Civil Court; and i t  i s  f u r t - h e r  

ORDEKJZD that. t h e  po r,-t.ion OF p l a i r r t i . f f ' : ~  mc,l:.iorl . s e e k i n g  t o  

c o n s o l . i d a t e  ktie i n s t a n t  action w i t h  t -he  summary nonpayment 

proceedling commenced in L h e  C i v i l  Cni i r - t  of the City of New York, 

captioned., 1.775 Hoi.isinq Associates, LIP v .  F8-Z 2 P a r k  Manaqement- 

Tnc. (L,&T Index  No 72772-2009 i s  gt:ant.ed, and. t.he Clerk of  t . h e  

C i v i l  Court. of  Lhe  C i t y  ok New Y o r k  is directed t o  t r a n s f e r  t -he 

page r s  on f i l e  in the atorementjoned a c t i o n  to the C l e r k  of t.he 

Supreme C011?-t:, N e w  York C'ounty, upon sei-vi re of a c e r t i  t i e d  r n p y  

of [ . h i s  order  arid payment of t h e  a p p r o p r i a t e  i-et;, if a n y ,  a n d  it 

is f u r t . h e r  

ORDERED thaI. the C l e r k  of tihe Supreme C o i . i r t ,  New York 

C o u n t y ,  upon r e c e i p t  o f  a copy o f  t h i s  n rdcr  w i t h  n o t - i c e  o€ 

entry, shall, wit.lioutl further fee, assi .gn ;1 New Y o s k  C o u n t y  Tndex 

Number to the f i . l c  transferred pursuant to t h i s  order; drld i t  i s  

fu r the r  

ORDERED that d e f e n d a n t '  .s crass-motion t o  disrr1.i ss  i s  deni ed 

i n  i t s  e n t i r e t y .  

T h i s  memorandum opinion cons.ti:t:.utcs the  d e c i s i o n  and onrcler 

of I_he C o u r l .  , 

I 
I 

HON. WALTE:JI H. TOLUB,  \.T. S .  C. 
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