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P 1 ain t i ff, Tndex No. 
1 10993/09 

SeqNo.: 001 

Decision and 
Ordcr 

- against - 

CITY OF NEW YORK, NEW YORK CITY 
DEPARTMENT OF TRANSPORTATION, NEW 
YORK CITY DEPARTMENT OF DESIGN AND 
CONSTRUCTION, NEW YORK CITY DEPARTMENT 
OF CITY PLANNING, NEW YOKK CITY DEPARTMENT 
OF PARKS AND RECREATION, NEW YORK 
METROPOLITAN TRANSPORTATION COUNCIL, 
NEW YORK ClTY ECONOMIC DEVELOPMENT 
CORPORATION and LOWER MANHATTAN DEVELOPMENT 
CORPORATION, 

Defendants. 
X _____________r~”~____I__________________-- - - - - - - - - - - - - - - - - - - - - - - - - - -~- - - - - -~~~~~”~ 

HON. EILEEN A. RAKOWER 

Plaintiff, Jeflrcy Dallal, brings this action, on behalf of Frederic Dallal, 
deceased, for pcrsonal injuries and wrongful death. It is all egcd that Frcdcric Dallal 
stiuck a “low hanging and defective” support pylon of the Delancey Strcct Pedcstrian 
Bridge “going up and ovcr the FDR Drive and leading into the East River Park” in  the 
County and State of New Yorlc on April 5 ,  2009. Dcfcndant the New York 
Metro p o 1 it an Trans p or t a t io n C oiin c i 1 ( “NY MTC ” ) now nio ve s to d i s m i s s pu rs 11 ai1 t to 
CPLR 321 1 .  Plaintifl‘opposcs. 
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The NYMTC is a Metropolitan Plaiiiiiiig OrganizatioIi (“MPO”) which is 
Inandatcd pursuant to 23 USC I34 and Section 8 of the Fcderal Transit Act. MPO’s 
have thc responsibility for transportation planning in mctropolitaii areas wilt1 a 
population of 0x1‘  50,000.The mission ol’an MPO is to study thc dcmogrnpliics 01’ 
an urhan area, study traffic patterns and trends and“[providc] a safe and efijcicnt 
transportation system that meets mobility while not creating adverse impacts to the 
erivironincnt.’” 

Tbc NYMTC: is a sclC described “associatioil of govcmments, transportation 
providers and environmental agcncies . . . for New York City, Long Island and the 
lower Hudson Valley.”2 NYMTC, in support of its motion, argues that the complaint 
should be dismissed as to it because thc Supreme Court lacks subjcct matter 
jurisdiction. Spccifically, NYMTC asserts that the NYMTC is staffcd by “employees 
of thc State of New Yorlc Department of Transportation.” (“NYSDOT”). Thus, 
NYMTC claims, the action should be brought in the Court of  Claims because plaintiff 
is actually bringing a lawsuit for money damages against NYSDOT, a department 
which is cngaged in carrying out the State’s governmental functions. Additionally, 
NYMTC argues that, if not dismissed on the abovc grounds, the action should be 
dismissed because the complaint was served only upon thc NYMTC. NYMTC claims 
that servicc was defective becausc plaintiff failed to servc thc attorney general, as is 
required by CPLR $307. 

Plaintiff, in opposititon, argues that the NYMTC is not doing the business of 
the state. Rather, it is an independent autonomous organization. Thus, plaintif’fclaims, 
he is not requircd to sue NYMTC in the Court of Claims. Plaintiff points out that the 
N Y  SDOT is only one of many contributing mcmbcrs of the NYMTC. 

CPLR 32 1 1 (a) states: 

Motion to dismiss cause of action. A party may move for judgnient 
dismissing one or more causes of action asserted against him O J ~  the 
ground that: 

(2) the court has not jurisdiction of the subject matter ofthc ca~rsc 

2 http:/ /WWW.Ilyll l tC.O1.~/ 
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of action . . . 

“The Coui-t of Claims has liniilcd jurisdiction to hear actions against the State itself, 
or actions naming Statc agcncics or officials as defendanls, whcrc the action is, in  
reality, onc against the State-i.e., whcrc thc State is the red  party in  intcrcst.” (Morel1 
v. Blzlasiihrui~ianiarz, 70 NY2d 297,300[ 1987])(al,so sce N Y  Const, art VI, $9& ChLuit 
of Claitns Act $9). The court in Paridolph v. State, 155 Misc.2d 612[NY Ct. C‘1. 
19921, pointed out thc difficulty that courts have in deciding thc the issue ofwhether 
the Court of Claims lias jurisdiction over quasi-governmental entities, “particularly 
when the Legislature remains silcnt rcgarding the jurisdictional issue in thc cnabling 
lcgislation of such entitics.” (Id at 6 13). The court, there, found that it did not have 
jurisdiction over the public benefit corporation, ORDA. 

Hcre, NYMTC is not exclusivcly doing the work of the State. Rathcr, it is an 
“association of govcrnments, traiisportation providers and cnvironniental agencies,” 
with thc responsibilty of dcveloping and improving the transportation system of, and 
securing federal funding for, urban areas. The fact that NYSDOT is one of many 
agencies comprising the NYMTC, does not, by itself, rcyuirc that the NYMTC be 
sued in the Court of Claims. 

Nor is there merit to NYMTC’s claim that the complaint should be disinissed 
due to improper service. CPLK 5307( 1) states: 

Personal service upon the state shall be inadc by dclivcring the 
siirnnions to an assistant attorney-general at an officc of thc attorncy- 
general or to the attorney-general within thc statc. 

However, NYMTC‘, if anything, may bc considered a state agency, not the “State” 
itself. Thus, CPLR $307(1) does not apply to it. Rather, the applicable section is 
CPLK $307(2), which statcs, in  relevant part: 

2. Personal scrvice on a statc officer sued solcly in an o17’lcial capacity 
or stale agency, which shall be required to obtain pcrsonal jurisdiction 
over such an officcr or agcncy, shall bc madc by (1) dclivering thc 
summons to such officer or to the chiej’execzitive ojjicer oj’such ngcrzcy 
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OY' to a yet:vo1i designated hy sirch chic:f execiitivtc ojfiwr .. to receivr 
service . . .(emphasis added). 

Whererorc it is hercby 

ORDERED that the motioii 

DATED: Deceiiiber 10, 2009 

to dismiss is denied. r -  - 

ElLEEN A. RA;OWEK, J . S . 6 ' -  
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