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SUPREME COURT OF THE CITY OF NEW Y O U  
COUNTY OF NEW YORX: PART 55 

_____---_--I----_ -----__--__------- -X AEROTEK, I N C  . , 

Plaintiff, Aerotek, Inc. (Aerotek), a Maryland 

corporation, aues Defendant, Ideal. Interiors, rnc. (Ideal), for 

breach of four contracts in the aggregate amount of $153,750. It 

moves for  summary judgment. 

cross moves for summary judgment on the ground that Acrotek has 

failed to comply with Business Corporation Law (BCL) §1312. For 

the following reasons, Defendant's cross motion is denied and 

Plaintiff's motion is granted. 

Defendant oggoses the motion, and 

FACTS 

Aerotek iB a corporate staffing corngmy which places 

workers w i t h  companies seeking amgloyees. On August 28, 2007, 

Aerotek and Ideal entered into two "Direct Placement Agreements" 

(Agreements) wherein Ideal agreed to hire Steven Borer and 

Aleksandra Chulak. 

into t w o  more Agreements with Aerotek wherein Ideal agreed to 

hire Joseph Marino and J i m  Marxhausen. 

Ideal to gay Aerotek a "Candidate Referral Fee" totaling '25% of 

Similarly, on October 8 ,  2007, Ideal entered 

Each Agreement called f o r  
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" 1  

7 -7 

I 

the first year annual salary (including expected bonuses) earned 

while hired or engaged by Client, in addition to all applicable 

sales or other tax" (Motion, Exs. A-D). The Agreements contain a 

guarantee clause in which Aerotek would refund 100% of its fee if 

the candidate was terminated within 30 days of employment; 673 if 

within 60 days: 33% if within 90 days. After 90 days, no refund 

is authorized. 

I 

ll 

i 

It 

I' 

Under the agreements, the amount due for each employee 

is: $37,500 f o r  Borer, $30,000 for Chulak, $ 4 6 , 2 5 0  for Marino, l 

and $40,000 for Marxhausen. Ideal has not paid and this lawsuit 
I 

followed. 

DISCUSSION - 
Defendant's cross motion is on the ground tha Aerotek 

is an unregistered foreign corporation. Aerotek counters that it 

is registered, and submits a grint-out  from the Department of 

State, Division of Corporations, website, which shows that 

"Aerotek of Maryland," properly named "Aerotek, Inc." is a 

registered foreign business corporation i n  New York State. 

Accordingly, Ideal's cross motion is denied. 

I 

I 

m- 

Defendant's next objection to the motion is that the 

moving nffirmation of Paula R .  Gilbert, counsel to Aarotek, is 

unsigned. This is rendered moot by the executed affidavit of 

I 

2 
I 
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Edward T. Chiol , the corporate credit manager of Aerote 

identifies each exhibit to which Ms. Gilbert refers. 

:, tl 

On the merit&, Aerotek argues that there are no 

LO 

questions of fact that the contracts were entered into, tha t  

Aerotek performed, that Ideal breached each Agreement by 

nonpayment, and that damages ensued. Ideal counters t ha t  aummam 

judgment would be inappropriate because discovery is not 

conlplete. 

" [ A ]  claimed need f o r  discovery, without some 

evidentiary basis indicating that discovery may lead to relevant 

evidence, is insufficient to avoid an award of summary 

judgment .... Stated another way, the mere chance that  somehow, 

somewhere, on cross examination or otherwise plaintiffs will 

Uncover something which might add to their case but obviously of 

which now they have no knowledge, is mere speculation and 

conjecture and is not s u f f i c i e n t "  ( H a r i r i  v. Amger, 51 AD3d 146, 

152 [lmt Dept. 20081 ; see also Bachrach v .  Farbenfabriken Bayer 

AG, 36 NY2d 696, 697 (19751 E"Hoge alone w i l l  not raise a triable 

issue"] 1 . 
It is undisputed that the parties entered i n to  four 

contracts, that Aerotek located the four individuals, and that 

Ideal hired them. The submissions f u r t h e r  establish that: 

Borer's employment start date was October 29, 2007 (Motion, ex 

C ) ,  and he was terminated on or around February 15, 2008 

3 

[* 4]



(Opposition, ex B); Chulak s employment start date WaK November 

5, 2007 (Motion, ex D), and she was terminated on or around 

January 10, 2008 (Opposition, ex B); Mariner's exact Start date is 

not submitted, and defendant does not submit a termination date, 

only arguing that  he was terminated "less than one year from the 

commencement of his emgloyment"; and Marxhausen's exact start 

date is not listed, but Ideal has not stated that he was 

terminated. 

Ideal does not explain what pertinent information it 

expects that it will gain from discovery that  has not already 

been submitted, or is not within i ts  control. Accordingly, 

Aerotek's motion is granted as to Ideal's liability f o r  breach of 

each AgKement. 

Ideal has not submitted any evidence that Marxhausen, 

Marino or Borer were terminated before working for a full 90 

days. Accordingly, Aerotek is entitled to the amount sought 

under the Agreements for them in the 6um of $123,750. 

Chulak was terminated between 60 and 30 days from the date of 

employment, entitling Ideal to a credit of 3 3 %  of the  fee, 

leaving Aerotek entitled to $20,000 under the Chulak agreement. 

However, 

For the foregoing reasons, it hereby is 

ORDERED that  the motion is granted to the extent that 

Plaintiff is entitled to judgment against Ideal in the  amount of: 
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A: $46,250 on the contract of Joseph Marino, w i t  

interest at the statutowy rate from October 13, 2007; 

B: $40,000 on the contract of James Marxhausen, with 

interest at the s ta tu to ry  rate from October 20,2007; 

C: $37,500 on the contract of Steve Borer, w i t h  

interest  at the s ta tu to ry  rate from November 10, 2007; 

D: $20,000 on the contract of Aleksandra Chulak, with 

interest at the  statutory r a t s  from November 10, 2007; 

together with costs and disbursaments as taxed, upon submission 

of an appropriate bill of costs ,  and the Clerk of the Court is 

directed to enter judgment accordingly. 

Dated: December , 2009 
ENTER : 
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