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STJPREME CO[JRT OF TIIF: S T A T E  OF NEW YORK 
NEW YORK COUNTY - - PART 7 

I n d e x  N o .  : -1 146'71/08 
P l a i n t i I f ,  

- a g a i n s t  - 

THE CAYRE GROUF L T U . ,  
J A C K  C A Y R E ,  SUSAN P I N K ,  L TKACY 
Cl<EO ROSSI, 

D e f e n d a n t s  - 

AMlN CAYRE,  

~- 

HON. MICHAEL D. STALLMAN, J.: 

I n  t h i s  act i .on,  p l a i n t i f €  A l b e r t  

damages f o r  a l l . e g e d  employment d i s c r i m i n a t i o n  i.n v i o l a t i o n  of  t h e  

N e w  York C i t y  Human R i g h t s  Law 

N e w  York [ A d m i n .  Code] § 8 - 1 0 7 )  ( C i t y  H R L ) .  

R o s s i  (Rossi), in h e r  a n s w e r ,  a s s e r t e d  a c o u n t e r c l a i m  and  a cross 

c l a i m  a l l e g i n g ,  i n t e r  alia, sexual h a r a s s m e n t  i n  v i o l a t i o n  o f  t h e  

City HRL, t h e  New York S t - a t e  Human R i g h t s  Law ( E x e c u t i v e  Law 5 

2 9 6 )  ( S t a t e  H R L ) ,  and  Title V I 1  of t he  C i v i l  R i g h t s  A c t  of  1 9 6 4  

USC 5 2000~-2 [ a ]  [l]) ( T i t l e  V I I ) .  D e f e n d a n t s  T h e  Cayre  Group  

L t d .  ( C a y r e ) ,  Amin C a y r e ,  J a c k  C a y r e  arid S u s a n  P ink  ( c o l l e c t i v e l y ,  

t h e  Cayre d e f e n d a n t s )  n o w  move, and  p l a i n t - i f f  c ros s -moves ,  

p u r s u a n t  t o  C P L R  3 2 1 1  ( a )  (1) and (7), to d i s m i s s  d e f e n d a n t  

Rossi's cross  c l a i m  and  c o u n t e r c l a j m .  

( A d m i n i . s t r a t i v c  Code of t h e  C i t y  o f  

Defendan t  T r a c y  Creo 

(42 

B A(: K G HO IJN D 

Defendan t  Cayre i s  i n  t h e  b u s i n e s s  of d c s i y n i n q ,  p r o d u c i  n q ,  

Defendan t  A m i n  and d i s t - r i b u t - i n y  a p p a r e l  f o r  women arid c h i l d r e n ,  

Cayre  is P r e s i d e n t ,  de i lendant  J a c k  Cayre i s  C h a i r m a )  o f  t h e  Board,  
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and d e € e n d a n t  S u s a n  P i n k  ( P i . n k )  i s  E x e c u t i v e  Vj ce P r e s i d e n t ,  o f  

C a y r e .  

f rom September  o r  O c t o b e r  2 0 0 7  u n t i  1 h i s  t.ermiriat:ion on Septernber 

7.5, 2008. Defendant.  Rossi was employed b y  Cayre  a s  Des i -gn  

D i r e c t o r  from a b o u t  May 2 0 0 4  u n t i l  June  1 6 ,  2 0 0 8 .  Dur ing  h i s  

employment a t  C a y r e ,  Diaz r e p o r t e d  t o  R o s s 1 ,  a n d ,  a f t e r  Ross1 

l e f t ,  t-o P ink ;  R o s s i ,  d u r i n g  h e r  employment, r e p o r t e d  t.o Pj r-ik. 

In h i s  c o m p l a i n t ,  p l a i n t i f f  a l l e g e s  t h a t  defendar - l t s  

P l a i n t - i f f  Diaz was employed by C a y r c  as  a g r a p h i c  des igner .  

d i s c r i r r i i n a t e d  a g a i n s t  him based on h i s  g e n d e r ,  by  s u b j e c t i n y  him 

t o  s e x u a l  h a r a s s m e n t ,  and  by r e t a l i a t - i n g  a g a i n s t  h i m  f o r  

c o m p l a i n i n g  a b o u t  t h e  h a r a s s m e n t .  More s p e c i f i c a l l y ,  p l a i n t i f f  

a l l e g e s  t h a t  d e f e n d a n t  Rossi s e x u a l l y  h a r a s s e d  him and c r e a t e d  a 

h o s t i l e  work e n v i r o n m e n t ,  t h r o u g h  numerous,  r e p e a t e d  s e x u a l  

comments, i n n u e n d o s ,  and  c o n d u c t .  See V e r i f i e d  C o m p l a i n t ,  ¶ ¶  28- 

6 8 .  

C a y r e  d e f e n d a n t s  (id., ¶ 69), b u t ,  b y  1 .e t ter  d a t e d  J u n e  11, 2 0 0 8 ,  

a n  a t t o r n e y  f o r  p l a i n t i f f  w r o t e  t o  Amin Cayre  t o  c o m p l a i n  about- 

t h e  a l l e g e d  h a r a s s m e n t  by R o s s i .  Id., ¶ 7 0 .  On J u n e  1 6 ,  2 0 0 8 ,  

a f t e r  Kossi met w i t h  P ink  and  Amjn Cayre  tc .1  d i s c u s s  t h e  

a l l e g a t i o n s  a g a i n s t  h e r ,  R o s s i  l e f t -  t h e  employ o f  C a y r e .  

Diaz d i d  n o t  r e p o r t  t h e  alleged h a r a s s m e n t  t o  a n y  of  t h e  

I n  h e r  c o u n t e r c l a i m  a g a i n s t  D j a z ,  Rossi alleges t h a t  s h e  was 

s u b j e c t e d  t o  “ r e p e a t e d  sexual. a d v a n c e s ,  s e x u a l  verbal .  

communica t ions ,  and  s e x u a l l y  o r i e n t e d  w r i  t t e r i  m a t e r i a l s  

p romulga tcd  by P l a i n t i f f .  ” V e r i f i e d  Answer, C o u n t e r c l a i m  and 
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Cross  Claim, ¶ 11. Spccj.fically, Kossi alleyes that, on o n e  

o c c a s i - o n ,  D i a z  showed her a pict-iire of a penis, which he told her 

was his (id., ¶ 12) ; and that Diaz sent tier e-mai.1.s which included 

the w o r - d  \\C:hardas, which Rossj alleges means “to do it:” or “ m a k e  

love“ in S p a n i s h .  Id., ¶ 13. Rossi fur , t .her  alleyes t-tial. Lliaz 

falscly accused h e r  czf “illegal s e x u a l  advances, and t h e r e b y  

colluded with the Cayre defendants to terminate her employment .  

Id., ¶ 18. Tn her cross claim against t h e  Cayre defendan t l s ,  Rossi 

alleges t h a t  they colluded with plaintiff to create a hostile 

environrnent and to falsely accuse her of sexual. harassment (id., 

¶ ¶  24, 26), and failed to promulgate rules to prevent such a 

hostile workplace environment.. Id., ¶ 25. Although Rossi also 

alleges that she was wrongfully terminated as a result of false 

accusations of harassment, she acknowledges, in her opposition, 

that she resigned, contending that she “may have felt that she had 

no option but to resign” after being confronted with accusations 

of misconduct. Rossi’s Memorandum of J , a w  in Opp. to Plaintiff‘s 

Cross Motion (annexed to Hollander Aff. i n  Opp.), at 6; see 

Hollander Aff. in Opp., ¶ 5. 

DISCUSSION 

It is well settled that on a motion to dismiss pursuan t .  t.o 

CPLR 3211, t.he pleadings are to be afforded a liberal. 

construction. See CPLR 3026; Leon v M a r t i n e z ,  84 NY2d 8 3 ,  87 

(1994). The court must “accept the facts as alleged in the 
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c o m p l . a i n t  as true, accord plaintiffs the benefit. oE every possibl C! 

I avnra ib l e  i n f e r e n c e ,  and determine orily whet-her t h c  facts ;1S 

alleged fit wit.hin any cognizable l e g d l  theory.” Leon, 134 NY2d a t .  

8 7 - 8 8 ;  S P P  511 W. 232”” O w n e r s  Corp. v ,Jcnrii€er Realty Co., 98 

NY2d 1.44 (2002) . However, “‘allegations consisting of h a r e  lcqal. 

conclusions, as we1 1 as f d c t . u n 1  c l a i m s  eikher irihercntly 

incredible or flatly cont.radicted by d o c u m e n t - a r y  evj-dencc’ are not. 

presumed to be true and accorded cvc ry  favorable inference.” 

B i o n d i  v Reekman Hill House A p t .  Corp . ,  2 5 7  A D 2 d  7 6 ,  8 1  ( I s t  Dept 

1999) (citat-ion o m i t t e d ) ,  a f f d  94 N Y 2 c l  6.59 (2000); see Robinsori v 

R o b i ~ i s o n ,  3 0 3  AD2d 2 3 4 ,  2 3 5  ( 1 ’ l t  Dept 2 0 0 3 ) ;  Ullrnann v N o r m a  

K a r n a l i ,  I n c . ,  2 0 7  AD2d 6 9 1 ,  6 9 2  (l‘t Dept 1994). 

Where the moving p a r t y  offers evidentiary m a t e r i a l ,  the court 

must determine whether the proponent of the pleading has a cause  

o f  action, n o t  whether he or she has stated one. See Guggenhe imer  

v G i n z b u r q ,  4 3  NY2d 2 6 8 ,  2 7 5  ( 1 9 7 7 ) ;  P i n c u s  v Wells ,  35 AD3d 569, 

570 (2d Dept 2006); Meyer v GuinLa, 2 6 2  AD2d 463, 4 6 4  ( 2 d  Dept 

1999). “A CPLR 3 2 1 1  dismissal ‘may be granted where documentary 

evidence submitted conclusively establishes a defense to the 

a s s e r t e d  claims as a matter of l a w . ” ‘  Go 1 dm t3 I I  v Me t r-op o 1 i t a 11 L i f e 

1113. CO., 5 N Y 3 d  5 6 1 ,  5 7 1  ( 2 0 0 5 )  , yuotiriy Held v Ka~.~Lrr ian ,  91. NY2d 

4 2 5 ,  430-431 ( 1 9 9 8 )  ; see Leon, 84 NY2d at. 88. 

‘The Cayre  defendants, and plaintiff, seek d i s m i s s a l  of 

R055i‘s c l a i m s ,  w h i c h  are based nn alleged v i o l a t - i o n s  of due 
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prC)cess, corrunori-law wrongful discharge, negligence, intentional 

infliction of emc)t.icjnal distress, discriminatory discharge, a n d  

h o s t i l e  w o r k  environment. In opposition, Rossi addresses only t . h e  

claims based on alleged cmpl oymerit discriminat-ion and intentional 

infliction of cmntj onal distress . '  T ~ I I S ,  to the extent: t . h a t  Rossi. 

asserts claims based on a1 1,eyed violations 01 c0nsLitut.i orial 

rights, common-law wrongful discharqe, and negligence, thc: n m t i o n  

to d i s m i s s  i.s granted without opposition. 

SEXUAL HAKASSMENT/WOSTILE WORK ENVIRONMENT CI,,AIMS 

The standards f o r  determining claims of discriminati on 

brought under the State HRL are the same as under Title VII. To 

prevail on a claim of hostile work environment, a plaintiff must 

show that. the "workplace is permeated with 'discriminatory 

intimidation, ridicule, and insult,' that is 'sufficiently severe 

or pervasive to alter the conditions of the victim's employment 

and create an abusive working environment' . ' I  H a r r i s  v Forklift 

S y s . ,  I17c., 510 US 17, 21 (1.993), quoting Meritor S a v .  Bank v 

V i n s o n ,  477 US 5'7, 65, 67 (1986). Generally, to be actionable, 

"[t] he incidents -[of harassment] must be repeated and continuous; 

isolated acts or occasional epj-sodes will n o t  merit reliet . " 

Kotcher v Rosa & S u l l i v a n  Appliance Ctr., 957 F2d 59, 62 (2d Cir 

"I'he C o u r t  notes t h a t  Koss i , ' s  o p p o s i t i o n  p a p e r s  i n d i c a t e  that 
t h e y  a r e  s u b m i t t e d  in o p p o s i . t i o n  t o  p l a i n t i f f ' s  c ros s  m o t i o n .  
However, a s  t h e y ,  in part, a d d r e s s  t h e  arguments o f  t h e  Cayre 
d e f e n d a n t s ,  t h e  Courl. will c o n s i d e r  them a s  o p p o s i t . i o n  t o  t h e  Ci3yre 
d e f e n d a n t . s '  m o t i o n  as  w e l l .  
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1992); see U1ar-k C o u n t y  School  D i s t .  v Breederi, 532 US 368 (2001); 

CK’LIZ v (.:oar12 S t o r e s ,  .Tric. , 202 F3d 5660, 570 (2d Cir- 2000) . 

E’urthcr, a I-iost.ile work environment. c1ai.m requires pr.oof t h a t .  

the alleycd misconduct was both “objectively a n d  subject-j vely 

offensive, such that a reasonable person would  find the conduct. 

hostile 01’ abusive, and  such that the plaintiff d i .d ,  in fact, 

percei.ve i t  be so.” M d t t t e r  of S t a t e  D i v .  of H u m a n  Hights v 

S t o u L e ,  36 A D 3 d  2.57, 26‘3 (2d Dept 2006) , citing O r i c a l e  v :;rrndowrier- 

0ffsh.ore Servs . ,  Inc., 523 US 75, 81 (1398); see H a r r i s ,  510 US at 

21. Whether an environment is hostile or abusive can be 

determined o n l y  by looking at all the circumstances, including the 

frequency and severity of the discriminatory conduct , whether i t 

is physically threatening or humiliating, or a mere offensive 

utterance, and whether it unreasonably interferes with a n  

employee‘s work performance. H a r r i s ,  510 US at 23. 

U n t i l  recently, the standards for recovery in discrimination 

claims brought pursuant to the City HRL were a l s o  the same as for 

cases brought u n d e r  Title VII, but the F i . r s t  Department has made 

clear that the provisions of the City HRL, as amended by the  Local  

Civil Rights Restoration Act of 2005 (Local Law No. 8s of City of 

New York [20051), are “to be construed more broddly than federal 

civil. rights laws arid the State HRL.” Williams v N e w  York C i t y  

Hous. A u t h . ,  61 A D 3 d  62, 74 (13t Dept 2009). To that end, courts 

must conduct an “independent liberal const-ruct ion analysis” of 
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c l a i m s  b r o u g h t  u n d e r  t h e  C i t y  ITRL. Id. a t  6 6 .  With r e s p e c t .  t.0 

c:1 a ims  of  sexual h a r a s s m e n t ,  t h e  c o u r L  i n  W i l l i a m : :  r e j e c t e d  t.he 

“ s e v e r e  and  p e r v a s i v e ”  s t a n d a r d  a s  “ u n d u l y  r e s t r i c t i v e ”  (id. a t  

7 7 )  b u t  c o n t i n u e d  ti, r e c o g n i z e  t h a t  t h e  l a w  c a n n o t  o p e r a t e  a s  a 

“‘general c i v i l i t y  code”’ (id. a t  79 [ c i t a t i o n  o r n i t L e d ] ) ,  and 

found t h a t  c o n d u c t  w h i c h  i s  “ n o t h i n g  more t h a n  what a r e a s o n a b l e  

v i c t i m  of d i s c r i m i - n a t i o n  woul (J. c o n s i d e r  ‘ p e t t y  s l i g h t s  and  t r i v i a l  

i r i c o n v e n i e n c e s ’  ’ I  i s  riot a c t i o n a b l e  - Id. a t  8 0 .  

Here, R o s s i ‘ s  c l a i m  t h a t  s h e  was s u b j e c t e d  t o  s e x u a l  

h a r a s s m e n t  and  a h o s t i l e  work env i ronmen t  i s  b a s e d ,  e s s e n t i a l l y ,  

on a s i n g l e  s p e c i f i c  i n c i d e n t ,  namely,  p l a i n t i f f ’ s  d i s p l a y  of a 

p i c t u r e  of  a p e n i s .  T o  the e x t e n t  t h a t  R o s s i  a l s o  a l l e g e s  t h a t  e-  

mails c o n t a i n i n g  a S p a n i s h  word f o r  “making l o v e “  c o n t r i b u t e d  t o  a 

hostjle work e n v i r o n m e n t ,  e v i d e n c e  s u b m i t t e d  by  t h e  Cayre  

d e f e n d a n t s ,  u n r e f u t e d  by R o s s i ,  shows t h a t  s h e  casually u s e d  t h e  

same word i n  numerous e - m a i l s  t o  p l a i n t i f f .  See E - m a i l s ,  E x s .  G I  

H ,  I t o  S t e i n b e r g  Aff. i n  S u p p o r t  o f  Cayre  D e f e n d a n t s ’  Mot ion .  

F u r t h e r ,  h e r  clalim that she was s u b j e c t e d  t o  “ r e p e a t e d  s e x u a l  

a d v a n c e s ”  i s  c o m p l e t e l y  u n s u p p o r t e d  b y  any  f a c t u a l  a l l e g a t i o n s .  

S i m i l a r l y ,  h e r  a l l e g a t i o n s  t h a t  p l a i n t i f f  and t h e  C a y r e  

d e f e n d a n t s  c o l l u d e d  t o  c r e a t e  a h o s t i l e  e n v i r o n m e n t  a n d  t o  

t e r m i n a t e  h e r ,  a r e  d e v o i d  of f a c t s  i n  s u p p o r t .  The a d d i t i o n a l  

a l l e g a t - i o n ,  made for t h e  f i r s t  t i m e  b y  h e r  a t t o r n e y  i n  o p p o s i t i o n  

p a p e r s ,  t h a t  s h e  may h a v e  been f o r c e d  t o  r e s i g n ,  i.s p a t e n t - l y  
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insufficient to support. ..juch a claim, especially in light of 

evidence that. she chose to leave, despite being advised t.o think 

it over .  See June 16, 2008 Memo, Ex. A to Pink Aff. in Suppor t . .  

Notably, Rossi submits T i c )  affidavit- based on personal kriowleclye, 

either to amp1 i f y  the pleadings or to attcmpt. Lo rebut the 

document-ary cvidence. 

Thus, under either the State or Cjty HRL s t - a n d a r d s ,  Rossi‘s 

allegations are insufficient to sustain a claim for 

discrimination. Likewise, her Title VI1 claim, even i.f not barred 

by her failure to show that she t i m e l y  filed a complaint w i t - h  the 

Equal Employment Opportunity Commission (see Joseph v Price 

Cos tco ,  100 Eed Appx 857 [2d  Cir 2004][filing claim with EEOC is a 

preconditivn t:o bringing Title VI1 action which can be waived by 

court or parties]), cannot survive. 

INTENTIONAL INFLICTION OF EMOTIONAL D I S T R E S S  

A cause of action for intentional infliction of emotional 

distress requires that a. plaintiff prove that a defendant’s 

conduc t  was “so outrageous in character, and so extreme in degree 

as to go beyond a l l  possible bounds of decency, and to be regarded 

as atrocious, and utterly intolerable in a civil ized communily.” 

Murphy v American Home P r o d s .  Cor -p . ,  58 N Y 2 d  293, 303 

(1983) (internal quotation marks and citation o m j  {:.Led; see H o w e l l  v 

N e w  York Post C o . ,  81 NY2d 115, 122 (1.993) (citation omitted); 

F r e i h o f e r  v H e a r s t  C o r p . ,  65 N Y 2 d  135, 343-144 (1985). "[Title 
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' r e q u i r e m e n t s  of  t h e  rule a r e  r i g o r o u s ,  and d i f f j  c u l t  t u  

s a t i s f y .  I f  H o w e l l ,  81 NY?d a t  1 2 2  ( r ; i t . a t i o n  o m i t t e d )  . 

In this case ,  t h e  a1 legecl c o r i t l u c t  of  p l a i n t i f f ,  e v e n  i €  t r u e ,  

i s  n o t  s u f f i c i e n t l y  (-1ut.rayeous and ex t r eme  I.O meet. the  required 

w i  L h  p l a i n t  i f - f  t o  c r e a t - e  a h o s , l : i l e  w o r k  cnvi ronment  , and t.o 

fa1 sely acc:use heL- of m i s c o n d u c t  i r i  ari e f f o r t  t o  t -erminaLe h e r ,  

a l s o  a r e  i . n s u f  f i c i e r i t  t o  s u p p o r t  a c1.aim for i n t . en t - iona1  

i n f l i c t i o n  of  e m o t i o n a l  d i s t r e s s .  See M u r p h y ,  58 N Y 2 d  a t  303. 

A c c o r d i n g l y ,  i t  i s  

ORDERED t h a t  t h e  m o t i o n  of d e f e n d a n t s  T h e  C a y r e  Group L t d . ,  

Amin C a y r e ,  J a c k  Cayre  and Susan P i n k ,  and  t h e  cross  m o t i o n  of  

p l a i n t i f f  A l b e r t  D i a z ,  a r e  g r a n t e d ,  and d e f e n d a n t  T r a c y  Creo 

R o s s i . ' ~  c o u n t e r c l a i m  a g a i n s t  plaintiff and  cross c l a i m  a g a i n s t  t h e  

Cayre  d e f e n d a n t s  a r e  d i smis sed ;  and  i t  i s  f u r t h e r  

ORDERED t h e  r e m a i n i n g  c la ims  a r e  s e v e r e d  a n d  s h a l l  c o n t i n u e ,  

and  a r e  

SeP 

Dated:  

t r a n s f e r r e d  t o  

a r a t e  C P L R  325 

December ILL , 
- 

New Y o r k ,  NY 

t h e  C i v i l  C o u r t  per CPLR 3 2 5 ( d )  

( d )  o rde r  f i l e d  h e r e w i t h .  FI I 
2009 

- - r----  

WL S ~ L L M A N ,  J. s .  c .  -? 
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