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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

ESTATE OF YARON UNGAR, et al., 
Index No. 10552 1/2005 

Plaintiffs-Judgment Creditors, 
i DECISION & ORDER 

-against- A 

THE PALESTINIAN AUTHORITY et al., ; &-/[ 

Defendant-Judgment Debtors. %C , . 

record on September 15,2009, which quashed three non-party subpoenas. The inotion to reargue 

is granted and the court will reconsider the motion, as the court misapprehended FI relevant fact.' 

The non-parties served with the subpoenas urge that the subpoenas must be quashed 

because they were not issued in a pending action; or because they are redundant, unduly 

burdensome and constitute harassment. Alternatively, they contend that the subpoenas should be 

stayed pending an appeal of the underlying judgment; or should be limited to written questions, 

pursuant to CPLR 5240. The motion to quash is granted in part and denied in part for the reasons 

that follow. 

Background 

The underlying judgment is against the Palestinian Authority (PA) and the Palestinian 

' The judgment was entered in the United States District Court for the District of Rhoda lsland (Rhodc 
Island Court) on July 13,2004 (underlying judgment). 

a The court overIooked that the subpoenas bore the certification required by CPLR 5224(a)(3)(i). 
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Liberation Organization (PLO). The non-party subpoenas were issued to three individuals, 

Nagui b Sawitis (Sawiris), Aldo Mareuse (Mareuse) and Ossama Bessada (Bessada) (collectively, 

the witnesses), present or former principals of Orascom Telecom Holdings S.A.E. (Orascorn), an 

Egyptian corporation. Sawiris is the Chairman and Chief Operating Officer of Orascorn, 

Mareuse is its Chief Financial Officer, and Bessada was its Chief Commercial Officer for about 

one year.3 The law firm representing the witnesses accepted service on their behalf, pursuant to a 

stipulation. 

Mareuse and Sawiris were deposed previously by plaintiffs on March 13 and 15 and 

2007, respectively. The Mareuse and Bessada subpoenas are dated May 29,2008; the Sawiris 

subpoena is dated October 17,2008. The dates set for their depositions were as follows: 

Bessada - June 8,2008; Mareuse - July 1 , 2008; and Sawiris- November 1 1,2008. The 

depositions compel the witnesses to give testimony at the offices of plaintiffs’ attorneys in New 

York City, and Bessada was given the option of appearing in Florida. 

Each subpoena, issued on the authority of CPLR 5223 and 5224, was a combined 

testimonial and information subpoena, to which was appended a list of questions to be answered 

by the witness in writing. The tenth and final question in the Sawiris subpoena, seeks 

information concerning litigation between the Palestinian Investment Fund (PIF) and Orascorn. 

It asks: 

Describe in full the current status and disposition of any and all legal proceedings 
involving Orascorn and any parties purporting to be the Palestinian Investment 
Fund. 

The remaining questions relate to activities or assets of Orascom in the United States, its 

Ho left to become Chief Operating Omcar of an Italian-basad corporation. 
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possessions and territories. 

It is undisputed that Orascorn owes a debt to the PIF. However, although plaintiffs allege 

that PIF is a wholly owned investment a m  of the PA, two federal judges have found it to be an 

open question of fact. See, Estate of Yaron Ungar v Orascorn Telecom Holding SAL, 578 F 

Supp2d 536 (SDNY 2008)(McMahon, J.)(no ancillmy subject matter jurisdiction over Orascoin 

for turnover pursuant to CPLR 5227 due to inability to resolve whether PIF and PA are same 

entity); Knox v Oruscorn Telecom Holding S.A.E., 477 F Supp2d 642 (SDNY 2007)(Mmero, 

J.)(same holding). 

In 2005, the United States District Court for the Southern District of New York 

determined that Orascom had insficient minimum contacts to serve as a predicate for personal 

jurisdiction under the due process clause in the Fourteenth Amendment of the United States 

Consti~tion. Estute of Yaron Ungar v The Pulestintun Authoriw, 400 F Supp2d 54 1 , 552. 

Plaintiffs were given an opportunity to conduct discovery on the issue of jurisdiction over 

Orascorn in federal court. Id at 544-545; Estate of Yuron Ungar v Oruscorn Tefecom Holding 

SAE, supra, 578 F Supp2d at 539. Plaintiffs claim that they may continually subpoena 

individuals with a connection to Orascorn, when they enter New York, to determine whcthcr 

Orascorn’s activities have ripened into sufficient minimum contacts to confer personal 

jurisdiction. The judgment-creditors’ attorney admits that he served the subpoenas at issue on 

this motion to ascertain Orascorn’s amenability to personal jurisdiction in the period €allowing 

the District Court’s decision. See September 15,2009 transcript, pp 54-55. 

The subpoenas were issued by the judgment-creditors’ attorney with the caption and 

index number set forth above, except that the court was identified as Supreme Court, Kings 
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County, rather than New York County. All of the subpoenas recite that a transcript of the 

underlying judgment was filed in Kings County on April 25,2008, under the index number of 

this New York County action. The witnesses assert that there WES no action pending in Supremc 

Court, Kings County, when the subpoenas were issued. Plaintiffs counter that they filed a 

transcript of the underlying judgment in the Kings County Clerk’s Office. 

Discussion 

Tlic r;uurt tigret.3 with plaintilfs that there is a pending action to enforce the judgment. 

CPLR 5402Ia) permits a judgment-creditor to file an authenticated judgment of a federal court in 

any county clerk’s ofice within New York State. A judgment so filed “has the same effect and is 

subject to the same procedures, defenses and proceedings for reopening, vacating, or staying as a 

judgment of the supreme court of this state and may be enforced or satisfied in like manner.” 

CPLR 5402(b). 

CPLR 50 18(b) provides that a judgment creditor may docket a federal court judgment, 

with the county clerk of any county in New York State, which shall have the effect as a judgment 

of the supreme court entered in the county where the federal judgment was docketed. Pursuant to 

CPLR 50 18(a>, a judgment-creditor may obtain a transcript of a judgment entered and dockctcd 

by the clerk of one county and have it docketed in another county in New York State, where it 

shall have the same effect as a judgment entered in the county where it was origiiially entered. 

Plaintiffs followed the prescribed procedures. Thus, there are actions pending in both 

Kings and New York Counties from which the subpoenas could issue in aid of eiiforciiig the 

underlying judgment. According to this court’s recorda, plaintiffs filed the underlying judgment 

in New York County on April 2 1,2005. Subsequently, plaintiffs docketed a transcript of the 
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New York County judgment in Kings County. This court verified, by telephone, that the 

judgment docketed in this court was docketed with the Kings County Supreme Court under the 

New York County index number. 

Service of the subpoenas by the attorneys of record for plaintiffs was proper. CPLIi 

2302(a). CPLR 5524 (a) permits the judgment-creditor to serve a subpoena to take the testiniony 

of a witness and an information subpoena to elicit written answers to questions. ’ f i e  legislative 

hiatory of that scotion providca that CPLR 2302(a) govomrt who may iesus auoh subpoanoe. 

Book 7’8, McKinney s Cons. Laws ofNY, 6 1997, CPLR 5224, Legislative Studies and Keports 

on subd. (a), p. 250. CPLR 2302(a) provides that an attorney for a party to an action may servc a 

subpoena. 

An application to quash a subpoena should be granted where the futility of the process to 

uncover anything legitimate is inevitable or obvious, or where the infomiation sought is utterly 

irrelevant to any proper inquiry. Anheuser-Bwch, Inc. v Abrams, 71 NY2d 327,332 

(1988)(investigatory subpoena); Ayubo v Eashnan Koduk Co., 158 AD2d 641,642 (2d Dept 

1990)(judgment enforcement subpoena). 

CPLR 5223 authorizes service of a subpoena ‘”to compel disclosure of all matter relevant 

to the satisfaction of the judgment.” This has been interpreted to include the testimony of any 

third person with knowledge of the debtor’s property. Gryphon Dum. Yr, LLC v GBR I L J ~ J .  Servs., 

Inc., 29 AD3d 392 (1st Dept 2006); Omaha Cold Storage Co. v Chas. H Nolte, Inc., 264 AD 740 

(2d Dept 1942). 

CPLR 5240 gives a court broad discretion, on its own initiative or upon motion of any 

intercsted person, to make an order “denying, limiting, conditioning, regulating, extending or 
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modifying the use of any enforcement procedure.” Liberty Co. v Rogene Idus . ,  272 AD2d 382 

(2d Dept 2000)(pruned infomation subpoena in exercise of broad discretion). Effective laiiuary 

1,2007, CPLR 5224(a)(3) was amended to protect third-party witnesses from harassment by 

information subpoenas. Siegel, Pructice Commenturfes, Book 7B, McKinney ’s Cons. Laws of 

NY, Q 1997, C5224:2 (20071, cidng Legislative Memorandum, L. 2006, Ch. 452. The staiute now 

provides that an information subpoena may be served on a third-party only if the judgment 

oraditor or his attomoy ‘Lhas a reaeonable belief that the party receiving the subpoena has 

information about the debtor that will assist the creditor in collecting his or her judgment.” 

[emphasis supplied]. CPLR 5224(a)(3). 

In Ayubo a motion to quash was denied where the third-party witness was a corporatioil 

operating at the same address, with the same telephone number, ownership and management us 

the judgment-debtor corporation, which had been dissolved shortly after the judgment was entcred 

and had evaded enforcement of the judgment. In Stern v Carlin Communications, 2 10 AD2d 1 I 0, 

1 11 (1 st Dept 1994), the First Department quashed a supplementary proceeding subpoena seeking 

financial records of non-party corporations, claimed to be closely related to defendants. However, 

in Srern, there was a fraudulent conveyance case pending involving the issue of whether the 

corporations were alter egos of one individual. Hence, the First Department held that the 

judgment-creditor would be relegatad to discovery in the fraudulent conveyance action, instead of 

the enforcement subpoena. Both cases are distinguishable from the one at bar. 

Unlike in Ayubo, the witnesses in this case are not the corporations alleged to have assets 

or to be the alter ego of the debtor, but individuals related to a corporation that owes a debt to an 

entity that may or may not be an alter ego of the judgment-debtor. Unlike in Srern, thcre is no 
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fraudulent conveyancc action pending in which disclosure is taking placc. Further, h e  deposition 

testimony of Mr. Sawiris, quoted in Estate of Yaron Ungar v Orascorn Telecom Holding SAE, 

supra, 578 F Supp2d at 544, fn. 4, demonstrates that Orascorn made a decision not to pay the debt 

to the PIF. Thus, plaintiffs are alleging a non-conveyance by a third-party, not a fraudulent 

conveyance by the judgment-debtor. Finally, most of the information sought by way of 

information subpoena relates only to personal jurisdiction over Orascom, not the judgment 

dcbtors asscts. 

On balance, because personal jurisdiction over Orascom is beyond the scope of inquiry 

permitted by CPLR by 5223, and in the exercise of discretion under CPLR 5240, the court 

quashes the subpoenas, with the exception that Sawiris shall answer in writing the tenth question 

in his subpoena. Other than the last question posed to Sawiris, plaintiffs’ attorney is seeking 

disclosure from third-party witnesses for the purpose of updating information about Orascorn’s 

contacts in order to establish personal jurisdiction over the corporation. This is not an inquiry 

directed at uncovering information about the judgment-debtors’ property that could be used to 

satisfy the judgment. Hence, it is utterly beyond the scope of the broad inquiry authorized by 

CPLR 5223. In reaching this determination, the court considered the following factors: the 

previous jurisdictional discovery concerning Orascorn afforded to plaintiffs in federal court, the 

policy of protecting third-party witnesses from harassment by information subpoenas, the prior 

depositions of Sawiris and Mareuse, the lack of personal jurisdiction over Orascom - the only 

entity arguably holding an asset owed to the judgment-debtor, the admission af plaintiffs’ altomey 

that he is seeking discovery to establish personal jurisdiction over Orascorn, the holdings of the 

federal courts that there is a factual issue as to whether the Pl’F and the PA are alter egos, the fact 
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that the witnesses are foreign nationals who would have to appear in the United States for 

depositions, and the fact that Mr. Bessada is no longer employed by Oraswm. However, as the 

tenth question in the Sawiris subpoena could uncover information about the status of the debt 

owed to the PIF, which may or may not be the alter ego of the PA, and because it is not 

burdensome, the court will order Mr. Sawiris to answer it under oath. Accordingly, it is 

ORDERED that the motion to reargue is granted and, upon reargument, motion to quash 

tho aubpoonas aawad on Naguib Sawiris, dated October 17,2008, AIdo Marcusc, datcd May 29, 

2008 and Ossama Bessada, dated May 29,2008, is granted, with the exception that Naguib 

Sawiris shall answer in writing the tenth question in the subpoena dated October 17,2008, within 

thirty days of service upon his attorneys of a copy of this order with notice of entry. 

Dated: December 9,2009 ENTER: 
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