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S I P R E M E  COURT OF THE STATE OF NEW Y O N  
COUNTY OF NDW YORK, PART 11 

Plaintiff opposes the motion, which is granted for the reasons below. 

Background 

On or about Fcbiuary 28, 2005, Anya McComsey (“Plaiiitiff’) signed a two year lease 

(“Leasc”) with Robel-1 Wallis, M.D. for premises localed at 1 1  East 67”’ Strcct, Apt, 4/5, New 

York, Ncw York (“Apartment”). (Ver. Compl. 77. )  Dr. Wallis passed away 011 August 7, 2006. 

(Affirmation of Jacqueline Cabrera Ex. F. 73). According to thc Register of the City 01 New 

York, however, Dr. Wallis remains the last owner of record of the Aparlmcnt. (Id. at 114,) 

Koxaiiiic Welmiian (‘l Weirnilan” or “Managing Agent”) aiid Ralph Perlbergcr (“Pcrlberger”) 

(collcctively rercrrcd to as “Landlord”) are Ihe Executors of Dr. Wallis’s estate and have been 

granted temporary lettcrs testanicntary by a Surrogate Court in Ncw York County. (Id. at 115.) 

The Lease commenccd March 1, 2005 and ended February 28, 2007. (Ver. Compl. 117.) 

There are two provisions in the Leasc central to this casc. l h e  first relevant provision is 

Paragraph 3 to tlic Rider or  the Lease, which states: 

IThe coniplaint also alleges a violation of New York Judiciary Law 8 487. As indicaled later in 
tlic decision, at oral argument plaintiff agreed to withdraw this claim. 
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“hssuiiiiiig relit is paid in a tiiiiely fashion, and teniis of tlic Lease arc satisfied, Teiiaiit 
shall have an option to rencw the Lease for a tenii consisting of- an additional year to 
conini11cncc March 2, 2007, iipon written notice to be received by Landlord not later than 
ninety (90) days before tenniiiation of the sccond year.” 

(Ver. Compl. 118.) According to Defendants, Paragraph 3 required that the Landlord receive the 

notice no later than November 30, 2006. (Affirmation of Jacqueline Cabrera 724.) Plaintiff docs 

not dispute this [act. 

l h e  sccond relcvant provision is paragraph 25(B) of the Lease itself, which states: 

“‘Notice to Owner’ If you wish to give Iioticc to Owncr, you iiiusl write i t  and deliver it 
or send it by rcgistered or certilicd mail to Owner at the addrcss notcd on pagc 1 of this 
Leasc or at another address of which Owner or Agent has givcn You written notice.” 

(Cabrera APliniiation Ex. C.) 

On or about November 30, 2006, Plaintiff composed a writtcn notice indicating that she 

inteiided to cxercise tlic option to renew. (Vcr. Cornpl. 7/16.) Plainiifladdressed this lettcr to the 

Managing Agent and lefl the lctler the console downstairs in thc Landlord’s building.” (Id.) 

Plaintill alleges that she gave notice in this inanncr because “from the iriccptiori of’ licr tenancy, 

the managing agent asked PlaintiU to leave all rcnt paynciits and correspondeiicc to her and the 

Landlord on tlie CoIIsole.” (Id.) On or about Deccinber 6, 2006, thc Landlord wrotc Plaintiff a 

reply letter advising that Plaintiffs exercise of thc option rcnew had been rejected hecausc, rntcr 

liliu, PlaintiTf failed to providc notiiication prior to November 30, 2006, as reqiiircd by 

Paragraph 3 oftlie rider to tlie Lease. (Calmra hffinnation Ex. E.) 

On or about January 22, 2007, Plaintiff retained Kera Graubard & Litziiian (“KGL”) lo 

represent her in  xi action against the Landlord lor property damage lo the Apartmcnt. (Affidavit 

o r  Jay H. Lit7man 114.) KGL and Jay H. Litznian, Esq. (“Litzman”), an attorney at KGL 

(colleclivcly referred to as “Defendants”), are the Defciidauts in Ihc instanl case. On or about 
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March 9, 2007, Plaintiff comiiicnced an action against the Landlord in Supreme Court, New 

York County. (Cabrera Affirmation Ex. F.) ‘This action alleged breach of thc warranty of 

habitability, constiuctive eviction, and property damages sustained to the Apartrilelit and 

Plainlifrs pcrsonal propcrly. (Cabrcra Affirmation Ex. F 11719-5 1 ; Li tzman Affidavit 714.) The 

Landlord filed an Answer with Counterclaiims. (Cabrera Arfiriiialion Ex. G.) PlaintiIf filed a 

reply. (Cabrcra Affinnation Ex. H.) 

Also 011 or about March 7, 2007, the Landlord filed a Noticc of Petition in tlic Housing 

Part of the Civil Court of the City of New York (“Housing Part”), seeking posscssioii of the 

Apartment based upon Plaintifrs holding ovcr the Apartment despite the expiration of tlic lease 

(the “underlying action”). (Cabrera Afliiiiiation Ex. 1.) On or about April 23, 2007, PlainlilT 

filed an answer in tlic underlying action. (Cabrera Affinnatioii Ex. I.) During this time, KGL 

and Lilzman in particular uiidcrtook efforts to negotiate a settleincnt betwecn the Landlord and 

Plaintiff, (Litziiian Affidavit 78.) Litzman obtained an offer of settlciiient that would have 

allowcd Plaintiff to remain in the Apartment uiitil Deccinber 31, 2007. (Id.) The Landlord was 

not requesting legal fees as pail of this settlement offer, and Plaintiff would havc been able to 

continue licr actioii in the Ncw York County Supreme Court againsl the Landlord. (Id.) Plaintiff 

rejectcd this scttlemeiit offer. (Id.) 

On or about May 24, 2007, the Landlord filed a motion for suimiary judgment in thc 

underlying action, requcsting: a final judgment awarding the Landlord possession of the 

Apartment; a warmit to remove plaintiff from thc premises; disinjssal or Plaintii’fs affirmalive 

dcfeiises and counterclaims; a moncy judgment in the amount of $8,000; and allonicy’s kes. 

(Cabrera Affirmation Ex, K.) Attached to the summary judgmcnt motion was an affidavit by the 

Managing Agent of the Apartment, Roxam~c Weluman. (Id ) In thc affidavit, the Managing 
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Agcnt statcd that she did not receive Plaintiffs notice of reiicwal iiiitil December 4, 2006, 

several days after the deadline per tlic lcase of Novcriiber 30, 2000 (Id. at 4.) Additionally, thc 

Managing Agciit’s affidavit stated that Plaintiff “usually delivercd iniportant correspondence 

iiicluding her rent checks aild complaints about the apaitnient, by slipping them under the 

manageineiil’s office door,” but Plaintiff did not deliver her notice ofrencwal in this inanner, nor 

did Plaintiff deliver her notice via registered or certified iiiail as the lcase required. (Id. at 8.) 

The Managlng Agcnl’s affidavit also statcd that, even if the notice of rciiewal was timely 

delivercd in an acccptable manner, Plaintif1 was in breach of the lcase by railing to maintain 

renter’s insurance as required by Paragraph 9 of the rider to thc Lease. (Id. at 4, 8.) 

According to Defendants, PlaiiitifC was in  Eiiropc visiling fmiily at tlic timc the Laiidlord 

filed the siunmary judgment niotion. (Litzman Alfidavit 76; Affidavit of Martin S. Kera 115.) In 

order to obtain a11 aftidavit from Plaiiitirf that could have been used to oppose thc Landlord’s 

Asummary judgment motion, Plaintiff would have had to notarizc her signature at the nearest 

American Consulate in Europe and then use a courier lo deliver the affidavit to KGL. (Kera 

Affidavit 115.) To obtain more time to accomplish this lengthy process, KGL rcquested ail 

adjoununent i n  the Housing Part. (Id.) The Housing Part denied thc request. (Id.) 

Meaiiwliilc, KGL made n~ultiple attempts to contact PlaintifT via email and phone to 

advise her thal an affidavil was needed to oppose the summary judgment motion. (Litzman 

Affidavit 116; Kera Affidavit 115.) Plaintiff did not respond in time to allow KGL to procure an 

alidavil, even though Plaintiff had assured KGL that shc would be canying wilh hcr at all times 

a mobile device with working email capacity. (Lilzman Affidavit 116; Kera Affidavit 115.) 

Plaintiff does not submit an affidavit in opposition lo thc motion. However, the Verified 

Complaint in  the illstarit aclion presents a differenl set of facts. Plaintiff states that shc “stajred 
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in touch” with Litmiail aiid adviscd him that she was able to retuin to New York City on three 

days’ notice if she was iiceded. (Ver. Coiiipl. at 7714, 15.) Tlie complaint h t h e r  allcges that 

Plaintiff never advised that her affidavit was needcd to oppose the Landlord’s siiinniary 

judgment motion and was not even infoniicd about the existcnce o f  the motion until tlucc days 

after the motion’s rctui-n date. (id.) It is also alleged that Litzniaii “iiiis~eprcseiited” to tlic 

Housing Paid that Plaiiitiff was unavailable to sigii an arfidavit. (Id. a t  114.) 

In m y  event, to oppose the Landlord’s sumiiiary judgmcnt motion, KGL subinittcd an 

affirmation by Martin S. Kcra (“Kcra”), an attorney at KGL, in lieu of an affidavit by Plaintifr, 

(Kera Affidavit 115.) Attached to Kera’s affirniatiori as an cxhibit was an  cmail scnt by Plaintill’ 

to KGL in support of an affirmation in opposition to thc surnniary j udgment iiiolion. (lcl.) The 

email sent by Plaintiff to KGL stated that Plaiiitilf ‘‘Iefl a requcst to rcnew the lease on 

Novembcr 30Lh, 2006. The rcquest was 1eIt on the console downstairs, which was the customary 

place dcsignated by Miss Wehi-man [thc Mailaging Agent] for leaving a1 [sic] written 

coi~iiiiunications.” (Cahrera AfXriiatioii Ex. L G.) 

By decision aiid order dated July 5 ,  2007, €Jousing Part Judge Gary F. Marlon granted the 

Landlord’s sumiiiary judgment motioii in the underlying action and issued a final judgment 01- 

possessio11 and a wai-rant of execution. (C’abrel-a Afhllation Ex. M .) Judge Marton did not 

exaiiiirie the merits of PlaintiflYs affirniative defciise that she timely cxercised hcr option lo 

rcnew tlic lease was undercut bccause “orily coiiiisel’s arfirmation,” which was not “probative,” 

was offered to s u p p - l  this dcfensc. (Id at 3.) KGL filed a iiiotioii to renew and/or reargue, 

which was denied. (Litzman Affidavit 118.) 

On Septeiiibcr 6, 2007, attonieys for the Landlord and KGL entered into a “so ordered” 

stipulatioii agreemciit (“Sept&ber 6 Stipulation”), whereby lhe parties agrecd to m i  entry of a 
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$17,000 money judgmcnt in favor of thc Landlord as a scttlenient of legal fecs. (Cabrcra 

Affirmation Ex. 0.) The September 6 Stipulation was without prejudice as to: Plaintiffs riglit to 

appeal Judge Marton’s ruling; Plainlifl’s right to appeal Judgc Mar&on’s finding that PlaintilT 

was liable h r  the Landlord’ attomcy’s ftcs; and the Landlord’s rights lo scek lull legal lces, 

which werc estimated to be approxiniatcly $lC),OOO. (Id.) In Plaintiff‘s Vcrified Complaint in 

thc instant action, Plaintiff claims that Litmian entered into the Seplember 6 Stipulatioii without 

Plaintiffs knowledge or conscnl. (Ver. C’ompl. 7I712, 25.) 

Judge Marton’s dccision or July 5 ,  2007, while ruling against PlairitilT, rioiicthelcss 

prcservcd Plaiiitiff s right l o  scek rclief uiider the Real Properties Action aiid Proceeding Law 

$753. (Cabrera Affirmation Ex. N.) Relief iuider $ 753 stays the warrant for cviction for up to 

six months if the tenant can attcst that he or shc caniiot obtain equivalent prcmises in the 

neighborhood, or otherwise bc subjcct to hardship if evicted. (Cabrera Affiniiatioii 7/44, 11.3.) 

On or about Septcniber oi2007, KGL moved the Housing Part for a S, 753 order. (Id. at 1146.) 

On September 2 I ,  2007, Judge Marton granted Plaintifl?s motion on [he coiidjtioii that Plaintiff 

pay thc $17,000 money judgment to thc Landlord by September 30, 2007. (Cabrcra Affirmation 

Ex. P.) Judgc Marton also stayed the warrant of cxecution until December 31, 2007. (Id.) On 

Septcitibcr 26, 2007 KGI, filed a Noticc of Appeal or Judgc Marton’s Septeiiibcr 21, 2007 

decision to the Appellatc Division, First Departmcnt in ordcr to prescrve Plaintiff’s rights. 

(Cabrera Affiiiiiation Ex. Q.) 

Ongoing scttlemciit discussions between the partics culminated in thc execution of a 

“Stipulation of Settlemcnt” dated Nuvcmbcr 12, 2007 (“November 12 Stipulation”). (Litzman 

Affidavil 79.) Under the November 12 Stipulation, the Landlord agreed to stay the excciitioii o l  

the warrant of eviction through December 31, 2007. 111 (Cahiera Affinnjtion Ex. R 114.) 
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exchangc, Plaintiff agreed to pay $30,000 both in satisfactioii o r  thc $1 7,000 iiioricy judgment 

agreed upon i n  the September 6 Stipulation, as well as for all use and occupaiicy of the 

Apartment through Deccmber 3 I ,  2007. (Id. at 718.) Additionally, Plaintiff agreed to sign a 

coni’cssion of judgiiieiil i n  lhe arnouiit of $17,000 to be held 111 escrow by the Landlord’s 

attoi-neys. (Id. j On thc day of Novciiiber 12, 2007, Plaiiitiff was prcseiit at KGL’s offices and 

read over tlic November I 2 Stipulatioli personally bcfore signing it. (Litziiian Affidavit 79,) 

On or about Dcceniher 14, 2007, Plaintiff retained new counsel Zubi Rosncr LLP (“Zubi 

Rosner”) to replace KGL in the Housing Part proceeding. (Cabrcra AiXtination Ex. S. j Plaintif€ 

then filed an Order to Show Caiisc seeking to: stay the warrant of eviction; extend thc stay of the 

wanant of execution in the Novcinber 12 Stipulation from Deccmber 3 1, 2007 through January 

16, 2008; stay the cnforcciiieiit of thc $17,000 confission ofjudgment through January 16, 2008; 

and replace tlic vacancy date of Decciiiber 31, 2007 agreed up011 uiidcr the Novernbcr 12 

Stipulation with ;1 new vacancy datc of January 16, 2008. (Cabrera Affiimialion Ex. T.) By 

order dated December 1 I), 2007, Judge Marlon denied PlaintifPs motion. (Cabrcra Affimatioii 

Ex. V.) 

Plaintiff filed this action on August 1 1, 2008 against KGL and Litzinan, alleging legal 

nialpractice aiid violations of Judiciary Law 5 487. (Ver. Conipl. 1\11 17-25.). I n  thc first causc of 

action, Plaintiff allcges that Defendants cngagcd in legal inalpracticc by: falling to sitbmit ai1 

affidavit rrom Plaintiff in opposition to the Landlord’s May 24, 2006 suiiimary judgment motion 

in  thc underlying action; failing to inform the Housing Part (hat Plaintiff was out of the couiit~y 

and requcst an adjournment in the underlylxig action; and submitting an email  from Plaintiff as 

an exhibit attachcd to an affirinalioii by Plaintill‘s couiisel in opposition to the Landlord’s May 

24, 2006 s~miiiiary judgment motion (Jd. a1 71 9.) Jt is fiii-ther allegcd that if i t  was not for these 
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acts and oiiiissioiis, Plaintiff would riot have lost her motion for suiiimary judgiiieiit and would 

not have suffered eviction aiid a subsequent award of counsel fees against her in the amount of 

$17,000 ( I d .  at 11 20). It1 the second cause of action, Plaintirl alleges Dcfendaiits violated 

Judiciary Law I$ 487 by entering into, without Plaintiffs knowlcdge or consent, Septcmbcr 6 

Stipulatioti that obligatcd Plainti€[ to pay $1 7,000 to the Landlord for tlicir legal fees, aiid seeks 

trebled damages. (Id. at 1111 12, 25.) 

On Janiiary 7, 2009, Defendants moved to dismiss based on documentary cvidence and 

for failure to state a claim under CPLR 321 l(a)(l) and (a)(7). Defendants deny that they were 

iiegligcnt or that any negligence on their pari was a proximate cause of any h a m  suffered by 

Plaintiff. Defendanls argue that Plaintiffs eviction and damages awarded againsl licr were 

instcad the solc result o r  Plaintiffs own conduct, specifically her f d u r c  to delivcr a notice of 

renewal within the ninety day period prior to the expiration of the Leasc. Dcfendants also 

contend that, because of Plaintiff’s failure to comply with tlic lease, the lack of ai apposing 

affidavit by Plaintiff in the uiiderlying action was irrelcvant to thc outcornc of procccding. 

Dcfendants also argue that Plaintiff was fully informed and conseiited to Ihc Novembcr 12 

Stipulation, a provision of wliich called for Plaintiff to satisfy the $1 7,OOO money judgmetit 

originally agreed upon in the Septcniber 6 Stipulation. 

Plaiiiti ff opposes Defendants’ motion but notably fails to submit an affidavit from 

Plaintiff and instead relies on counsel’s affii-mation. In this affmiiatioii, PlaintiCf s attorney 

points out that, in appeal of Judge Marton’s September 21, 2007 dccisiori authored by 

Defendants, Defendants themselves wrote that “[Plaiiitiffl timely complied with the renewal 

provision of her lease because shc delivered notice to the landlord 90 days prior to the 

termination 01. her lcase arid by the use of a iiicthod estadlished [by the landord].” (Affirmation 
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of Plaintill‘s Attorney Ex. E 73 1. j Plaintiff argues that this statement undercuts Dehdai i t s ’  

argument that Plaintiff is solely responsiblc for her cviction aiid tlic subsequcnt damages 

awarded against her. Plaintiff also argues that Defendants failed to submit any evidericc 

showing that Dei‘cndants adviscd Plaintif[ that an affidavit was nccded to oppose the Landlord’s 

s timinary .j udgm cnt in the uiid erl yi rig act i on, Final 1 y, PI ai ntil’f con tends that Defend ants eiit c red 

into the Scpteinher 6 Stipulation without Plaintiffs kiiowlcdge or consent, and that il‘ the 

Septeiiiber 6 Stipulation had nevcr been entercd into, “[P]laiiitiff would 1101 have bcen placed in 

the situation in which she agreed to cnter into thc Novembcr 12, 2007 Settleincnl Agreement 

wherein shc agrecd to pay the $ 17,000.00.’7 

In reply, Defendants note that Plaintiff does not raisc objccl to the dismissal of Judiciaiy 

Law 0 487 claim. Dcfenclanls also assert that Plaintiff fails lo submit my documentary cvidence 

supporting her claim that she delivered timely notification pursuant to the tenns of the Lcase, 

and that Plaintiff does dispute that was fully aware of, consented to, aiid involvcd in the creation 

of, the Novenihcr 12 Stipulalioii. 

At oral argument Plaiiitifl‘ agreed to withdraw that part of thc first cause of action for 

legal inalpractice related to the $17,000 in couiiscl kcs  that she paid pursuant to the Noveinher 

12, 2007 Scttleiiieiit Agreement and her second came of action for rclief undci- Judiciary Law 5 

487. 

Discussion 

On a motion pursuant to CPLR 3211(aj(7) for failurc to statc a causc of action, Ihc 

complaint must be liberally construed in thc light most fidvorablc to the plaintiff, and all factual 

allegations must be accepted as true. Guwenlieim v. Ginzburg, 47 NY2d 26s ( 1  077); Moronc v. 

Morone, 50 NY2d 481 (1980). However, when cxtrinsic evidence is considered on a niotjon to 
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dismiss “the allcgatiotis are not deemed true” and “[tlhc motion should be granted whcn the 

essential facts havc been negatcd beyond substantial question by the affidavits and evidentiary 

mattcr submitted.” Bioiidi v. Beckmaii Hill HOLISB Apartment Cort~. 257 AD2d 76, SI (Is1 Dept. 

1999)’ 94 NY2d 659 (2000). Likcwise, under 321 1 ( a ) ( ] ) ,  “‘[i]n those circumstanccs where 

the legal conclrisions and factual allcgations are flatly contradicted by documciitary evidence 

they are not presumed to be true or accorded every favorable inference”’ Moixenlhow Kr Latliarn 

v. Baiik of New York Conipany, Iiic., 305 AD2d 74, 78 (.Iqt Dept 2003) (quoting Biondi, 257 

AD2d at 81). When tlie court considers extrinsic evidciice in a 321 1 motion, the standard o f  

review is “whethcr tlic proponeilt of the pleading hos a causc of action, rtot whethcr he has stntcd 

o r ~ c . ~ ”  Riondi, 257 AD2d at 81 (quoting Gu!zeiiheimer, 43 NY2d at 275) (cmpliasis added). 

Legal Malpractice 

To successfully statc a legal malpractice claim, it must be alleged that “atlorneys were 

negligent, that their negligencc was the proximate cause of the plaiiitiff’s damages, and that the 

plaiiitifr suffcred actual damages as a direct result of tlie attorneys’ actions.” Plentino Realty 

Ltd. v. Gitomer, 216 AD2d 87, 88-89 (1’‘ Dept), lv denied, 87 NY2d 805 (1995). Additionally, 

Plaintiff must plead that ‘“but for’ the attorney’s negligence tlic plaintiff would have prevailed in 

the underlying case.” Icl, Plaintiff alleges that Defendants were iicgligent: (1) by failing to 

submit an afiidavit froni Plaintif1 i n  opposition to the Landlord’s niotion for suniiiiary judgment; 

2Plaintiff argues tliat the affidavits submittcd by Defendants are not properly considered in a 
motion to dismiss based on documentary evidence. However, this argumciit does not lake into 
account that Defendants are also moving to dismiss under 321 l(a)(7), arid that for 321 l(a)(7) 
motions, the Court considers not only documentary cvidcnce, but also affidavi Is. See Biondi, 
257 AD2d at 80-81. 
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(2) by failing to inform the Housing Part that Plaintiff was out of the country aiid request an 

adjouiimcnt; and (3) by opposing tlie Landlord’s summary judgmcrit motion with an attorney’s 

afiirmation containing cmail froin Plaintiff attached as cxhibil, I-ather than opposiing the 

Landlord’s motion with an affidavit froin Plaintiff. (Ver. C‘oiiipl. 11 19.) Plaintil’f aciditioiially 

alleges tliat had it not been for thesc allcged iiegligcnt acts and oniissioiis, Plaintiff would havc 

prevailed in thc underlyjng action. (Id. at 120-23.) Plajntilf allegcs all the requisite clemcnts of 

a legal malpractice claim, but the dispositive inquiry on this motion i s  wlicther Plaintiff has a 

legal malpractice claim. Biondi, 257 h n 2 d  at 81 

The tcrnis of tlic Lease bctwecn Plaintifl and Landlord are clear and unanibiguous. 

Paragraph 25(B) o r  the Lcase states “X You wish to give a notice lo Owncr, you must writc it 

and deliver it or scnd it by rcgistcred or certified mail to Owner.” Paragraph 3 of the Rider to the 

Lease rcads that the option to renew the Lease must be “rcceivcd by Landlord iiot later than 

nincty (90) days beforc lerniination of thc second year.” Paragraph 2 of the Lease sets tlie 

termination of thc second year at February 28, 2007. Taken together, these provisions 

unmistakably rcquirc that the Landlord had to rcceive written notice of Plaintiffs option to 

renew via rcgistcred or certified inail prior to Deccniber 1, 2006. In Ilic undcrlying action, the 

Landlord asscrted, and Plaintiff did not dispute, that Plaintill fiiilcd to comply with thesc tenns. 

However, Plaintiff argued that since you paid rent by leaving it on the console 01‘ the apartment 

building and the Landlord waived the requirement that written notice b c  sent. 

Plaintiff now argues that had her affidavit been subinitted in supporl of her position, il 

wouId havc been sutficieiit to at least raise a triable issue of fact as to whether, through a course 

of conduct, it became acceptable for her to delivcr her rcnt checks and other important 

corrcspondenccs by dropping tlicm off on the downstairs console in her building, arid that ‘but 
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for’ Defendants’ railure to subiiiit lier affidavit, Plaintiff would have prevailed in the underlying 

action. This argument is unavailing. First, Paragraph 27 of the Lease is a ‘no waiver’ provision, 

whicli explicitly prccludcs any ‘coursc of conduct’ argument. Spcci fically, Paragraph 27 states 

that: 

“Even if Owiicr accepts your rcnt or fails oiice or more orten to takc action against You 
when You havc not dolie what You have agreed to do in this Leasc, the fiiilure of Owner 
to take action or Owner’s acceptance of rent does not prevent Owner irom taking actiou 
at a latcr date if You again do not do what You have agreed to do.” 

(Cabrera Affirmation Ex. C.). Additionally, Paragraph 27 requires that “[o]nly a written 

agrcemerit betwccn You and Owner can waive any violation o r  this violation.” (Id.) Based on 

the non-waiver clause, even i l  tlie Landlord accepted rciit on the console as alleged by Plainti€[, 

such conduct would not constitule a waiver of thc Landlord’s riglit to enforce other provisions of 

tlic Lcase, including the provisions regarding the method of giving notice. Jefpaul Garage Corn. 

v. Presbvteriaii Hospital, 6 I NY2d 442 (1 984). 

Moreovcr, when a court interprcts a Lease, “matiers extrinsic to the agreement may not 

be considercd” unless the Lease “on its face is reasonably siisccptible o l  more than one 

interprctation.” Chimart Associates v. Paul, 06 NY2d 570, 572-73 (1986) (citations omitted). 

Under this sulc, since the tcmx o r  tlie Lease arc clear and unambiguous, Plaintiffs affidavit 

could not have bceii considcrcd insofar as it coiiflicted with the terms of the Ixase. Scc RM 

Realty Holdings Corp. v. Moore, 64 AD3d 434, 437 ( 1  st Dcpt. 2009). 

Tlius, Plainti [f s allegatjons that shc would have succeeded in thc underlying action ‘but 

for’ Dereiidants’ failurc to submit her affidavit in oppositioii to the motion for summary 

j udgmcnt, are without merit. Finally, that Defendants madc a good faith argument on behalf of 

Plaintilf j i i  the undcrlying action that tlie Landlord should be estoppcd froni asserting that it did 
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not have tiiiiely notice of rcnewal of the Lease based O H  its acccptancc of rent payiiierits lcft 011 

the console, does not rcqiiire a diflereiit result. 

Conclusion 

In vicw of thc above, it is 

ORDERED that Defendants’ motion for summary judgiiicnt is granted; arid it is further 

ORDERED that the complaint is dismissed iii  its eiitircty and the Clerk is dirccted to 

enter judgment 

DATED: 

13 

[* 14]


