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Plaintiff, - 
-aga ins t -  Index No. 105141/06 

CAMBRIDGE DRVELOPMENT, LLC d/b/a 
ATRIA RETIREMENT L I V I N G  and 
THE AO'OWbALE GROUP, I N C . ,  f/k/a 
HOME CARE SERVICES OF AMERICA, I N C . ,  

Motion sequence nos. 013 and 014 a r e  consolidated for 

disposition. In motion sequence no. 013, defendant Cambridge 

Development, LLC d/b/a Atria Retirement Living  (Cambridge) moves, 

pursuant to CPLR 3212 (a), for summary judgment dismissing the 

complaint and a l l  cross claims raised against it. In motion ' 

sequeWe no. 014, defendant The Avondale Group, Inc. f /k /a  Home 

Care Services of America, Inc. (Avondale) moves f o r  the same 

re l ie f  as! to I t .  

In September 2005, plaintiff moved into an apaqtment ' in  

Atria West S i d e ,  a residential facility operated by Cambridge 

that is Located on West 8 6 t h  Street (the F a c i l i t y ) .  A t  t h a t  ' 
time, plaintiff w a s  approximately 81 years old, and he had been 

diagnosed as suffering from moderate Alzheimer's disease. 

morning of December 31, 2005, as plaintiff was running in the 

lobby of the F a c i l i t y ,  he stumbled and fell onto the marble 

f l o o r ,  severely injuring his neck. 

p h i f i t i f f  was irremediably paralyzed. 

On the 

As a result of t h a t  i n j u r y ,  

Plaintiff bhereafter 

1 
I 
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cormhericed an actidn against Cambridge, and, a f t e r  Cambridge 

commenced a third-party action against Avondale, plaintlff 

commenced a direct  a c t i o n  a g a i n s t  Avondale. The two direct ' 

act lor is were consolidated by order dated January  25, 2008. 

P l a i n t i f f ' s  complaint against Cambridge alleges that 
I 

plaintiff's accident was caused by the negligence of Cambridgb in 

maintaining its premises and in its "supervision, control, 

custody and care of the p l a i n t i f f "  ( B i e l l i  Affirm., Exh. 1, ¶ 

21), andlby its violation of unspecified provisions of the Mental 

Hygieqe Law of the C i t y  ,and Sta te  of New York.  However, both  in 

his b i l l  of particulars and in his deposition testimony, 

plaintiff acknowledged t h a t  he did not slip on anything, and t h a t  

his fall was n o t  otherwise the result of a defective condd,tion. 

Plaintiff's complaint aga ins t  Avondale alleges t h a t  that 

defendant was negligent in its "supervision, c o n t r o l ,  cuatody and 

care and evaluation and in [ i t s ]  failure to evaluate and re- 

evaluate the plaintiff." Volpi Affim., Exh. D, ¶ 3 3 .  

The Residency 'Agreement (Agreement) that plaintiff'$ 

daughter ,  Frances Leichter, entered into w i t h  Cambridge, on 

plaintiff's behalf, provides that: 

[tlha p a r t i e s  to t h i s  [Agreement] understand t h a t  
the F a c i l i t y  is a residential f a c i l i t y  providing 
lodging ,  board, and housekeeping services. 
Landlord may r'efuse to admit o r  retain Tenant if 
in Landlord's sole judgment, Tenant is not  
physically, mentally, or emotionally able to 
reside in the F a c i l i t y .  

Volpi Affirm., Exh. L, at 1. The services and amenities t h a t  

Cambridge provided in exchange for t h e  f i x e d  basic monthly rent 
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included an unfurnished private apartment with an emergency call 

system, three meals a day, a snack bar t h a t  w a s  open 24 hours 

day, housekeeping and linen services on a w e e k l y  *basis, u t i l i t i e s  

(excluding telephone service) , air conditioning, loca l  

transpartation, and secdeational and social programs. The 

Agreement a l so  provides that Cambridge could terminate it f o r  the 

fol lowing reason, among others:  "disorderly or improper conduct 

by Tedant which materially affects t h e  orderly operatfonlbf the 

F a c i l i t y  or affects the health, safety or welfare of anyone 

including Tenant." Id. at 3 .  

, *  Aim& Carino, the executive director  of the F a c h l i t y  

since September 2007, s t a t e s  in her affidavit t h a t ,  at the time 

of plaintiff's accident,  the Facility was an Independent Livihg 

F a c i l i t y  which provided ,independent housing for the elderby, and 

the services included in the Agreement, b u t  neither provided 

residents with medical care or treatment, personal care, 

superviqion, medication management, or case management, nor ' 

contracted with any other e n t i t y  f o r  the provision of such 

service&. Residents who required such, and other, services 

iqdependently contracted, f o r  the services w i t h  t h i r d - p a r t y  

providers. Ms. Carino a l s o  states that, at t h e  time of 

plaintiff's accident, N e w  York State Department of Health 

Regulations did no t  require l i c e n s u r e  of the F a c i l i t y ,  inasmuch 

as it neither performed, provided f o r ,  nor cont rac ted  f o r  

services t h a t  required such licensure. 

who is currently employed by t h e  health facilities consulting 

' 
Nicholas J. MdnjYardo, 

$ 
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' firm Cicero Consulting &9oclates,  LLC.,  and who was employed by 

the New York State Department of Health f o r  26 years, during 20 

of which he supervised the State's Cert i f icate  of Need Program as 

d h c ' t ' o r  of the Division of Health Care Planning and RBsource' 

Nanagement, provides an  affidavit. He states, based upon the 

Agreement and plaintiff's complaint and bills of par t i cu la r s ,  as 

well hs#the affidavit of Ms. C a r i n a ,  that ak the time af 

plaintiff's accident,  t h e  F a c i l i t y  did n o t  fall into any pf the 

categories of residential care facility requiring licensure, and 

t 

\ that the  Facility did not have a duty under the Public Health ' 

Law, Department of H e a l t h  regulations, or Department of Social 

Services regulations to supervise, con t ro l ,  limit, or monitor 

plaintiff's a c t i v i t i e s .  1 

Avondale maintained an o f f i c e  and personnel on the 

ground f l o o r  of the F a c i l i t y ,  and provided c e r t a i n  services to 

residents on a contractual basis. At the time of plaintiff's, 

accident, Ms. Leich te r  had engaged Avondale to dispense 

plaintiff's medications to plaintiff on a d a i l y  basis, and to 

provide f l u i d  with which he could swallow them. 

Levine, M . D . ,  who is board cer t i f ied  in internal medicine and 

g e r i a t r i c  medicine, and who c u r r e n t l y  consults with governmental 

I I 

I 
Jeffrey M. 

agencies and subcontractors regarding issues of quality of cam 

to g e r i a t r i c  patients, states in h i s  affidavit that the service 

that Ms. Leichter purchased from Avondale is known in the 

industry as "assisted sqlf-medication," and that, by Custom apd 

practice, t h a t  service does n o t  give rise to any duties beyond 

4 
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the dispensing of medication, such as, f o r  example, medical 

supervision or treatment, 01 a d u t y  to control the recipient's 

I activities. 

P l a i n t i f f ,  however, re ly ing  upon deposition,testimony 
1 1  

t h a t  a l l  incoming r e s i d e n t s  a t  t h e  F a c i l i t y  were evaluated by 

bdth Cdmbridge and AvondaLe, contends that both Avondafe and 

Cambridge were negligent in allowing him t o  become a resident, 

inasmuch as he had Alzheimer's, and in allowing him t o  remain a t  

the Facility, once he had been observed running, and o k e  

Avondale knew that one of the medications t h a t  plaintiff was 

taking was prescribed to patients w i t h  Alzheimer's. 

assurnihg that the evaluations of plaintiff created a duty to him, 

it is undisputed that plaintiff was not disoriented, t h a t  he was 

enjoying  himself a t  t h e  F a c i l i t y ,  and t h a t  he a c t i v e l y  

participated in a l l  the outings that were available. 

Even 

There ig no 

evidence in t h e  record that plaintiff's Alzheimer's was a t  a 

stage t h a t  made it dangerous f o r  him to be a resident at t h e  

Facility, 'or that t h e  disease i n  any way precipitated h i s  falli 

P l a i n t i f f  t es t i f ied  at his second deposition that when he was a 

resident a t  t h e  f a c i l i t y  he routinely ran,  sometimes outside, 

around the block, and other t i m e s  inside, around t h e  lobb,y. 

There is no evidence t h a t  plaintiff's running was in some way 

brought  about  as a result of his disease. 

In his papers in opposition to defendants' motions, 

p l a i n t i f f ' s  lawyer s ta tes ,  i n  an entirely conclusory manner, t h a t  

defendants failed to use reasonable care in evaluating him, aljd 

I 
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t h a t  that failure "was the proximate cause of [ h i s ]  i n j u r i e s "  

(Rodribuezp A f f i r m . ,  a t  ' 2 ) .  This attempt to posit a duty and, 

simultaneously to bridge the evidentiary gap between plaintiff's 

illness and his accident does not  su f f i ce  t o  wi ths t and  

4 ,  
' ' dbfendants'' motioris. i I'  , 

4 ~ 1 . F l , ,  1 

Accordingly, it hereby is 

ORDERED that that branch of defendant  Cambridge 
I 

y ,p;.p 

I .  Y ;  ;r. :!,I 
, q ; [ ' &  

Development, L . L . C . ' s  motion t h a t  seeks summary judgm6il"lt " 

dismissing t h e  complaint is granted and t h e  complaint is 

dismissed,'as t o  that defendant;  and it is f u r t h e r  

1 ',! ? ,. 
', l i ,  ~ 

I :i&d;;]"F 

' ., , \, ' 
; I ,  I, 

' ,  ORDERED that that branch of  defendant  Avondale Group, '  

Inc.'s motion t h a t  seeks summary judgment dismissing t h e  

complaint is granted  and t h e  complaint is dismissed as t o  that 

defendant; and it is f u r t h e r  

ORDERED t h a t  those branches of  t h e  motions t h a t  s e e k  

summary'judgment dismissing all cross claims between defendants 

. a r e  granted, and the cross claims a r e  dismissed; and A t  is 

f u r t h e r  

ENTER: 

6 

' ORDERED that t h e  C l e r k  is directed to enter ' judgment  
' qqi# 
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