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UED ON 1212312009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY- 

).10N. CAROL EDMEAD 
PRESENT: 

Justice 

Index Number : 401 753/2007 

C I N  OF NEW YORK 
VS. 

AMERICAN HOME ASSURANCE CO. 

SEQUENCE NUMBER : 001 

CONSOLIDATION/JOINT TRIAL 

PART -?> 

INDEX NO. 

MOTION DATE I o,/30]v 7 
MOTION SEQ. NO. 

MOTION CAL. NO. 
- 

I this motion to/for 

G P E F I S  NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affldavlts - Exhibits 

Replying Affidavits 

hi ;.,p, I 1  r-i&G 
$l', 0 s  

Cross-Motion : ' Yes No 

Upon the foregoing papera, it is ordered that this motion 
$ibY' - <  I p v  

, *.! 

In accordance with thc accompanying Memorandum Decision, i t  is hereby 

OKnERED that the motion by plaintiff for an order transferring venue of The Ciry of 
New York v. American Home Assurance Co. and Illinois NutioncIl Ins. (Yo., Index No. 26325108 
and The City oj'New York v. I'etrocelli Elecfric C'o., Inc., Index No. 1321 8/09 from Kings 
County to New York County, arid upon such transfer, consolidating the instant action with The 
Cify of New York v. American Home Assurance Co. and Illinois Nutionnl Ins. Co., Index No. 
40 1 150/08 in New York County, The City qf New York v. Anwriccrn IIome Asstirrrnce Co. und 
Illinois Nutioncrl Ins. Cu., Index No. 26325108 in Kings County, and The City of New York v. 
Petrocelli Electric Co., Inc., Index No. 13218/09 in Kings County is grantcd; and it is further 

ORDERED that the following actions: 27w Cify oJ'New York v. Americun Home 
A.ssurance C'o. m d  IIlinois National Ins, Co., Index No. 40 1 150108 in Ncw York County 
("Action 2"), 7'he City of New York v. Americun Home Assurunce Co. and Illinois Ncztionlrl Ins 
C'u., Index No. 26325108 in Kings County ("Action 3'7, and The City of New York v. Petrocclli 
Electric Co., Inc., Index No. 1321 8/09 in Kings County ("Action 4") are consolidated with thc 
instant action for discovcry and joint trial; and it is further 
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ORDERED that the Clerk of the Suprcine Court, Kings County is directed to transfcr 
thc papcrs on files in The City qf’New York v. American Home Assurance Co. and Illinois 
Nationd Ins. Co., Index No. 26325108 and The Cify of New York v. l’etrocel/i Electric Co., 
h c . ,  Index No. 132 18/09, to the Clerk of the Supreme Court, New York County upon service 
of a copy of this order with notice of cntry and payment of appropriate fees, if any; and it is 
further 

ORDERED that all parties in all of the four subject actions appear for a prelirniiiary 
conference on January 19, 201 0, 2: 15 p.m. i n  Part 35; and it is further 

ORDERED that plaintiff serve a copy of this order with noticc of entry upon all parties 
in a11 actions, the Clerk of thc Supreme Court, Kings County, and the Clerk of thc Supreme 
Court, Ncw York County, within 20 days of cntry. 

This constitutes the decision and order of the Court. 

(Page 2 of 2) 

Dated: December 15,2009 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O K K :  PART 35 

THE CITY OF NEW Y O N ,  
Index No. 401753/07 

Plaintiff, 

-against- 

AMIiRIC'AN HOME ASSURANCE COMPANY and 
ILLINOIS NATIONAL INSURANCE COMPANY, 

Ikfcndants. 
X --lt_-t---r-----_----------------~--------------------------------- 

HON. CAROL ROBINSON EDMEAD, J.S.C. 

MEMORANDUM DECISION' 

Plainliff, The City of  New York (the "City") commcnccd this action against dekndants, 

Ainericaii Home Assurance Conipaiiy ("Anicrican Home") and Illinois National Iiisurancc 

Company ("Illinois Nationa1"j seeking a declaratory judgnicnt that American Home has a duty to 

defend the City, as an additional insured, in 16 underlying personal in-jury actions, and lo provide 

reimbursement of' dei'ense costs and indernnitication of any scttlcment payments. 

After the commencement of this action ("Action 1 'I), the City coniineiiced tlircc otlicr 

related aclions: The Cily ol'New York v. American I lomc Assurance Co. and Illinois National 

Ins. Co., Index No. 40 1 150/08 in New York County ("Action 2"), 'l'hc City of New York v. 

American Home Assurance Co. and Illinois National Ins. Co., Index No. 26325/08 in Kings 

County ("Action 3"), and The City of Ncw York v. Petrocelli Electric Co., Inc., Index No. 

1321 8/09 in Kings County ("Action 4"). 

'The Court wishes to thank Irena Mykyta, fiom the Ncw Yoi-k Coiiiily Chambers Volunteer Attorney 
Program, for hci- assislancc wilh [his decision, arid wishes to thank all  of those paiticipatiiig in this Program. 
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Instant Molion 

Plaintiff in the above-captioncd action now moves pursuant to CPLR 602(a) for an order 

transferring venue ofrlclion 3 and Action 4 from Kings County to New York County, upon such 

transfer, consolidating the instant action with the Actions 2, 3 and 4 lor all purposcs, and 

changing the caption to this action, such that it would includc Petrocelli Electric Co., Iiic., 

("Pelrocell i") as an additional defendant. 

Pursuant to various coiitracts with the City's Departniciit of Transportation (the 

"Contracts"), Petrocelli was rcsponsiblc for the operation and niainteiiance of' each traffic signal, 

pole, or strcctlight involved in the Actions ("Contracts"). Each of tlic Contracts required 

Petrocelli to obtain a commercial general liability policy, naming the City as an additional 

insurcd, covering liability arising out of Petrocelli's operations. The Contracts require Pctrocelli 

to bc "solely responsiblc for the payment of all premiums aiid all deductibles to which such 

policies are subjecl," and that the policies provide for thc defense a i d  indemnification of thc City 

lrom all claims or judgments against the City arising out of Pctrocelli's operations. Additionally, 

tlic Contracts obligatc Pctrocelli to defend the City from all claims "arising out of or in 

conncction" with Petrocelli's operations. 

I'ursuant to the Contracts, Petrocclli obtained from American I lomc two coimiercial 

general liability policies covering the periods from June 1,2003 through June 1,2004 a i d  from 

June 1 , 2004 to June 1, 2005 (thc "Policies") and provided the City certificates olinsurance 

showing that lktrocclli was [he named insurcd and the City, an additional insured. However, the 

Policies contain ;I "Sclf-Insured Retention Endorscment," requiring that Pctrocclli pay $200,000 
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bel'ore the insurer must consider providing coverage to an additional insurcd. Moreover, even 

aftcr tlic dcducti blc is paid, the Self-lnsured Retention Endorsement specifies that American 

Home has "the right but not the duty to dcfcnd" an insurcd against any suit. 

Prior to obtaining copies of the Policies, the City filed Actions 1 -  3 against American 

Home, each seeking a declaratory judgment that American f Ionic has a duty to deknd the City, 

as an additioiial insured, in 16 underlying personal injury actions, and to provide reirnburscnicnt 

of defense costs and indemnifkation of any scttlcnicnt payments. Actions 1-3 involve the same 

Policies and raise identical legal issues. In its answers to each complaint, American Home 

interposed as an af'limiative defense the insurcd's failurc to exhaust applicable deductibles. 

Upon review ol'the Policies, the City commenced Action 4 against Petrocelli asserting that to the 

extent Anierican Home is declared to have no duty to dcfeiid tlic City in the underlying actions 

by operation ol' the Self-Insured Retention Endorsement, Petrocelli is contractually liable to thc 

City Ibr all resulting damages. (See Policies, Exhibits 7 and 8 annexed to plaintill's moving 

papers). 

Plcrin/iJf's Motion 

PlaintifI'contends that the four actions (the "Actions") should bc consolidated because 

each of the actions arises out ol' the s a n e  nexus of facts - whether or not Pctrocelli, defendant in 

Action 4, obtained adequate insurance coverage for the City as mandated by the Contracts, and 

whether Anierican Home, defendant in Actions I ,  2 and 3, has a duty to defend the City in 16 

underlying personal injury actions enianatiiig out of work pcrforrned by Petrocelli. Therefore, 

the Actions should he consolidated for discovery and joint trial because they a11 involve cornnioii 

questions of both fact and law, require testimony by virtually the sanic witnesses, presentalion of 
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substantially identical evidence and evaluation by the jury of essentially the same set 01 

circumstances. 

Plaintiff further contends that the Self-Insured Retention Endorsement will be a central 

issue of dispute in all four actions: whether it operates to relieve American Home of any 

obligation to defend the City in the underlying personal injury actions, and if so, whcthcr 

Petrocelli breached its obligations under the Contracts as to the nature of the rcquircd iiisurancc 

coverage. (Plaintiff's Al'hmation, 11, 12 and 17). 

Furthermore, plaintiff points out that, consolidation of these actions for discovcry and 

joint trial will effectuate judicial economy, ensure coiisisteiit determinations and conscrve the 

time 01 witnesses, the parties mid their attorneys. Additionally, consolidation will ensurc that 

consistent determinations are made based on the same facts. 

Plaintill' also argues that since the Actions are in the preliminary stages of discovery, 

consolidation will not prejudice a substantial right ol' either del'endmt. Only limited discovery in 

two ol' the actions and no discovery in the remaining two actions was conducted. Although the 

parties in Action 1 and Action 2 exchanged document demands and production, no preliminary 

conference has been held in any of the 4 actions. Similarly, no Requests lor Judicial Intervention 

were filed in any of the four aclions. 

Finally, plaintin' contends that, pursuant to CPLR 602, since Action 1 was the first-filed 

of these four actions, and no special circumstances are present requiring a different result, 

Actions 3 and 4 should be transferred from Kings County to New York County. 

Dcfindmt Petrowlli's Opposition 

In opposition, Pctrocclli contciids that plaintiffs motion is dcfcctivc and should bc dcnicd 
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because plaintilr (1) did not supply thc full captions of each of the actions it sccks to consolidate, 

and (2) did not armex the contract or the insurance policies relerenced in thc motion. 

Further, the parties are not the sanic in all four actions: Petrocelli is not a named party in tlircc of 

the four actions, and dcfcndaiits American Home Assurancc and Illinois National Insurance are 

not parties to Action 4 (Opp. 9, IO) .  

Petrocclli fiirthcr contciids that no cominon issue of law or fact exists becausc i n  Action 4 

(against Petrocelli) plaintiff sccks money damages due to a breach of contract, while in thc 

remaining three actioiis (against American Home Assurancc) plaintiff seeks a declaratory rclief 

pertaining to insurance issucs againsl insurance coinpanics. 

Petrocclli argucs that although some ofthe facts arc thc same in all four actioiis (Id. 1 1), 

if all ofthe facts and issucs of law in these cases were sufficiently common, then plaintiffwould 

have comincnccd all four CBSW at the same time under the samc index number. (Defendant's 

Affirination In Opposition, 1 1  and 12). Alter several years have passcd since the coinmencement 

of the initial action, nothing has changed. 

Furthermore, Petrocelli contends that consolidation would prejudice a substantial right by 

depriving Petrocelli o l  the reasonable opportunity to conduct discovery. Since Petrocelli is not a 

named party in three ol' the four actions, its counsel has not participated in discovery in those 

actions. As plaintiff chose to bring all these actions separatcly, at diffcrcnt times: the instant 

action was cornmenced in 2007, Action 2 and 3 in 2008, and Action 4 in 2009, the cases should 

be on dillerent discovery tracks. There was no discovery in thc Pctrocelli case, but because other 

cases were comnienced years bcforc tlic Pctrocclli case, their discovery should be completed by 

now. (Petrocelli's Aftirin. In Opposition, 3, 4 and 5 ) .  
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Additionally, defendant contends that bccausc hc would bc forced into accelerated 

discovery, coiisolidatioii would incrcasc his costs of litigating this matter. (Id. 7, 15.) 

Finally, Petrocelli argues that p1aintXl should not be allowed, in its Rcply Papers, to lurnish 

additional evidence to cure its motion. 

Plliiniifys Reply 

Plaintiffpoints out that American Home, defkndant in Actions 1 - 3, has not opposed the 

City's motion. Furlher, plaintiff supplied the full captions for thc actions to be consolidated in its 

initial motion papers which include copies ofthe complaints and answcrs from all four actions 

(scc I'xhibits 1-8 to tlic City's Motion). The proposed caption for the consolidated action is also 

supplied in Exhibit 9. 

Further, plaintilf reiterates that only a limited documciit discovery was exchanged in 

Actions land 2, no discovery in Actions 3 and 4, and no prcliminary conferences were held in 

any of the actions. 

Because all the Actions are in virtually the same procedural posturc, consolidation will 

neither impose additional burdcn on Petrocelli, nor prejudice a substantial right. Pctrocelli fails 

to show how consolidation would impose any hardships or additional costs since Petrocelli will 

have the sanie opportunity as other litigants to serve and respond to discovery dcmands. 

Furthennore, that the City's claims against American Home and Petrocclli arc based on the same 

facts but dilfkrent causes oTactioii does iiot preclude consolidation bccausc thc Court need not 

find all questions of fact or law to bc idcntical and, all four claims arose out of the same 

transactioiis or series of transactions. l h c  actual issue in all four actions is whether the 

Sclf-Insured Kctcntioii Endorsemcnt, if givcn cffect, results in American Home having no duty to 
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de led  the City in the underlying personal injury actions. 

Thc City is not rcqucstiiig that its claims against American I lornc and Pdrocelli be 

consolidatcd with 1 h undcrlying personal injury actions. 

Discussion 

According to CPLR § 602(a), wheii actions involving a common question of law or flct 

arc pcnding before a court, "the court, upon motion, may order a joint trial of any or all the 

niattcrs in issue, may order the actions consolidatcd, and may make such other ordcrs concerning 

proceedings therein as may teiid to avoid unnecessary costs or delay." (C'PLK 602(a)). 

Consolidations are Favored by the courts i n  the interest of judicial ecoiioiiiy and ease of decision 

niakiiig whcre there are conimon questions of law aiid fact, unless the party opposiiig thc motion 

dcnionstratcs that joining the actions will pre-judicc a substantial right (Amcun Holdings, lnc. v. 

'lbrys LLP,  32 A.D.3d 337, 340 [ ls t  Dcpt 20061; Amtorg Trading C'orp. v. Broadway & 56th St .  

Assoc., I9 1 A.D.2d 2 12, 2 13 [ 1 st Dept 1993 3). The burden oi'demonstrating prcjudicc to a 

substantial right is on the party opposing consolidation (Progressive Ins. C'o. v. Vmyuc.z, 10 

A.D.3d 5 18, 5 19 [ 1 st Dept 20041; Gerwva 7'emp.y Inc. v. New World C'omn2imitic,s', /nc., 24 

A.D.3d 332,334 [Ist Dept 20051). 

A. Chrnmon (j~restions of LUW unu' Fact 

In Amcm,  tlic court held that consolidation of legal malpractice actions brought against a 

law firm in two diffcrciit counties by a client and his corporations was warraiitcd. The parlies to 

cacli actioii posscsscd kiiowlcdge and information, including documents, rclcvant to the claims in 

thc othcr, potential witnesses and evidence would be similar in both actions, and there were 

questions of law arid h c t  common to both actions, iiicludiiig issuc of whether the client received 
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undivided loyalty and best legal representation as a result of the firm's alleged conflict of interest. 

In Arnforg, a subtenant brought an action against the landlord for convcrsion for 

improperly drawing 011 a letter of crcdit and for breach of contract against the tenant. The 

subtenant tlicn niovcd for rcnioval and consolidation of the related summary holdover proceeding 

pending in Civil Court. The Court held that dcnial by the lower court of'the subtenant's motion 

lor consolidation was inappropriate because the sumniary holdovcr proceeding and civil action 

by subtenant for conversion preseiitcd coniinoii qucstinns of law and f'act. 

I Icrc, plaintiff cstablished that there are questions of law and fact conimon to all  the 

Actioiis. 'I'hc partics and issues in Actions 1-3 are identical. On the defendants' side, there is 

certainly ai iiiterrelationship betwccii American Home and Petrocelli. Further, the partics to 

cadi of tlic four actions posscss knowledge and inlormation, including docunicnts, relevant to the 

claims in the other. Potential witnesses and evidence will also be similar in all four actions. 

Iiidccd, all four coniplaiiits allege that the Contracts required Petrocelli to maintain 

insurance policies, naming the City as an additional iiisurcd, without dcducti bles imposed on the 

City. Based on tlicsc Policies, tlic City claims that either American Home or Petrocelli has a duty 

to defend and/or indemnify tlic City in the underlying personal injury actions. It appears 

therefore, that the resolution of all f'our actions depends on a determination of tlic comnion issue: 

whether the Sclf-Insured Rctcntion Endorsement in the Policies relieve American Honie from its 

duty to defend the City, thus, vcsling such duty in Petrocelli. 

B. Prejudice To A Siihslunlicrl Righr 

Ilcfcndant Pctrocelli failcd to cstablisli the requisite prejudice to a substantial right. First, 

there is iio inerit in the Petrocelli Is claim that its failure to participate in Actions 1-3 would 
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prejudice Pctrocclli if those actions were consolidated with Petrocelli's case; notably, nothing 

signiiicaiit has transpired in those actions siiicc 2007 and no ob+jcctions to consolidation were 

made on the part of defendant Anicrican I lomc. 

Sccond, despite its contention that Petrocelli would be deprived of reasoiiablc discovery 

in  its casc, any prejudice attributable to the d ik ren t  procedural stages to which thcsc actions 

have progressed inay be avoided by the court setting the dates for discovery a1 the preliniiiiary 

conference (Progrtl,ssivtl Ins. C'o. v Vasquez, 10 A.D.3d at 5 19 [stating that any prejudice 

attributable to the different procedural stages to which the two actions liavc progressed may be 

avoidcd by affording an opportunity to complete disclosure 011 an expcditcd basis]). 

Petrocelli's reliance on Ahrams v. Port Authority Trans-Hudson Cory. (1 A.D.3d 1 18 [ 1 st 

Dcpt 2003 I )  is misplaced. In Ahrams, where a Civil Court action, soiight to be consolidated, has 

been placcd on the trial calcndar whereas a Supreme Court action has barcly advanced to the 

discovery phase, the Court stated that consolidation would delay both tlie resolution of the Civil 

Court action and thc trial of thc consolidated action. 

Sii7iilarly, lichtenstein v L~pudlda & Villuni Trucking C'orp. (283 A.D. 721 [2d Lkpt 

19541) and Richman v Felmus (20 Misc.2d 46 [Supreme Court Kings County 1959]), relicd on 

by Petrocelli, are equally distinguishable I'rom the iacts before this Court. hi /,ichtenstein, Action 

No. I was on the nonjury calendar arid trial was imminent, while considcrahlc time had to elapse 

bcfore Action No. 2, on the jury calendar, could be reached for trial. In Richman, there was a 

stay of proceedings in one of [he pending actions, and consolidation, if granted, would operate to 

make such a stay applicable to thc second action causing an undue delay. 

None o l  these circuinstaiices are prcseiit licrc. Unlikc in Ahrams, Lichtenshlein or 
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Richmnn, the four actions are not at so "niarkcdly different procedural stages" that consolidation 

would result in "unduc delay in thc rcsolutioii of either matter" (Abrams, at 119). Only liinitcd 

discovery in two of the actions and no discovery in the remaining two actions was conducted. 

Further, no court-ordered discovery has bccn ordcred. Although the parties in Action 1 and 

Action 2 exchanged document deiiiands and production, no preliminary conferences have bccn 

held i n  any of thc four actions and none o l  the Actions have been placcd on trial calendar. 

C. Trimsfi<r of' Venue 

Furthermore, whcrc actions are commenced in dilkrent counties, absent cxceptional 

circumstances involviiig the convenience of niatcrial witnesses, the venue of a consolidated 

action should bc the county in which the first action was coininenccd (Amcan; Teitelhuum v. PTR 

Co., 6 A.D.3d 254 [lst Dept 20041). Since hcrc, Pctrocelli has not demonstrated any exceptioiial 

circuiiistaices as to evidence or witncsscs, Actions 3 and 4 should be translerred froni Kings 

County to New York County. 

It is noted that the pleadings sufficiciitly amplify the underlying claims raised in each of 

the actions. As such, plaiiitifi's failurc to annex the relevant Contracts and Policies to tlic moving 

papers is not fatally defective. 

Chnclusion 

In the Court's vicw of thc rccord, plaintiff has sustained its burden ol'deinonstrating that 

the four cases contain coniinon issucs of fact and law, making consolidation appropriate, and 

Petrocelli has failed to demolistrate prejudice to a substantial right sufficient to dcfcat 

consolidation. Consequently, it is hereby 

ORDEWD that the motion by plaintiff for an order transferring venue o1'Th.e C'ily qf'New 
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York v. American Home Assurance Cu. cind Illinois Nutionul Ins. C'o., Index No. 26325108 and 

7'he City of New York v. l'elrocelli Electric Co., Inc., Index No. I32 18/09 lrom Kings County to 

Ncw York Chunty, and upon such transfer, consolidating the instant action with The City o f  New 

York v. American Home Assurance Co. and Illinois N d o n u l  Ins. C'o., Index No. 401 1 50/08 in 

New York County, The (','icy of'New York v. Amcricun Homtj Asszrrcrnce C'o. and Illinois Nafional 

Ins. Clo., lndcx No. 2632S/08 in Kings County, and The City q f ' N w  York v. Petrocelli Mectric 

Co,, lnc., lndcx No. I321 8/09 in Kings County is granted; and it is further 

OKDEKED that thc following actions: The Cily qfNew York v. Anzericnn Home 

Assur~mce Cu. Lrnd Illinois Ncrtiunul In,s. Co.,  lndcx No. 401 1 SO/OX in New York County 

("Action 2"), The Cily of 'Nc'w York v. American Home Assurunce Co. cind Illinois Nirlional Ins. 

Co., Index No. 26325/08 in Kings County ("Action 3'7,  and The City o f N e w  York v ,  Petrocelli 

Electric Co., Inc., lndcx No. 132 18/09 in Kings County ("Action 4") are consolidatcd with thc 

instant action for discovery and joint trial; and it is iurther 

ORDERED that the Clerk ol' the Supreme Court, Kings County is dircctcd to transfer the 

papers on files in 7'he City of New York v. Americiin IIume Assurimce C.'u. und Illinois Nutionul 

Ins. Co., Index No. 26325/08 and The C'ify of'New York v. Pelrooelli Electric Co., Inc., Indcx No. 

13218/09, to the Clerk ofthe Supreine Court, Ncw York County upon scrvice of a copy of this 

order with notice of entry and payinciit of appropriatc fccs, if any; and it is further 

ORDERED that all parties in all of thc four subjcct actions appcar for a preliminary 

confercnce on Jaiiuary 19, 2010, 2:15 p.m. in Part 35; and it i s  furtlicr 

ORIIEKEII  that plaintiff scrvc a copy of this order with notice of entry upon all parties in 
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all actions, the Clerk olthe Suprenic Court, Kings County, and the Clerk of the Supreme Court, 

New York County, within 20 days oi'entry. 

This constitutes the decision and order of the Court. 

Dated: December 15, 2009 

CAROL EDMEAD 

G" ' 
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