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P 1 ain t if[, INDEX NO. 1 0  1744/07 

-against- 

PIWDA USA CORP., AMERICAN EAGLE 
OUTFITTERS, INC., 575 BROADWAY LLC, 
575 BROADWAY ASSOCIAl’ES L.P. and 575 
BROADWAY CORPORATION and 
A.R.T. INVESlORS, INC., 

D efendar Its. 
_________1_1____________________I_______----~-----______ _____I X 

JOAN A. MADDEN, J. :  

In this action for damagcs for personal injuries, defendant Prada USA Corp. (“Prada”) 

moves for an order pursuant lo CPLR 321 2 dismissing the coinplaint and all cross-claims 

asscr-tcd against it. Plaintiff has cliscontinned the action as against Prada. Altlioitgh co- 

defendants 575 Broadway Associates, L.P. i/s/lda 575 Broadway LLC and 575 Broadway Corp. 

(collectively “575 Broadway”) originally submitted an affirmation i n  opposition to Prada’s 

motion, they have withdrawn their opposition and have agreed to discontinue their cross-claims 

against Prada. Thus, tlic niolion is moot as to plaiiitiff and defendant 575 Broadway. Dehidant  

A.R.I. Investors, Inc. has not rcspoiided lo thc molion. Only defendant Amcr-ican Eaglc 

Outfitters, h c .  ("American Eaglc”) opposes thc motion. 

Plaintiff is a fircf-ighter who rcsponded to a four a l m ~  fire on January 21, 2006 at 

approximately inidnight, at the building known as 575-578 Broadway in Manhattan. Plaintifr 

alleges he was injured when he was starching for- the origin of the firc, an! his foot got snagged 
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in a holc, and he was caused lo MI. Dck‘cndant 575 Broadway is the ow’iicr of the hilding and 

dekndant A.R.1 Tiivcstors, Inc., is the property manager. Defendants Prada aiid Anicrican Eagle 

arc both tcnants of the building, where they occupy scparatc street level premiscs and operate 

ma i l  storcs. 

Prada is entitled to sunmiaiy judgnicnt dismissing the cross-claims asserted by Amcrican 

Eagle. Based on arlidavits and tlic dcposition teslimoriy ofiiumcrous witnesses, Prada has made 

a sufficient prima hcie  showing that it had no involvement or connection to the cause or origin 

of thc fire, which indisputably started in tlic prcniiscs occupied arid lcascd by American Eagle. 

SpeciGcally, Prada submits an  affidavit of its inaiiitenaiicc dircctor, Tolllasso lvagnes, that at 

approxiniatcly 10: 15 p.m. he received a tclcplione call that an alai-ni had been activatcd and he 

should go to thc Prada store. He explaiiicd that storc had been closed siricc 7:OO p.m.  and no 

cniployee would have been present past 8:OO p.m. When Ivagnes an-ivcd at the store, lic was 

denied access to the store by Firc Dcpartnicnt personnel, who directcd him to “stay out of the 

way.” 

Prada also subiiiits an affidavit and deposition testimony from several fire investigators, 

who consistently coiicludcd that the fire originated in Anicrican Eagle’s niarkcting room; none of 

thcni found or even suggested that Prada was connected to or rcsponsible [or thc tire, or that the 

fire originated in Prada’s premises, For examplc, in his affidavit, James Kelly, a ccrtificd fire 

investigator with Thomas J .  RWSO Consultants, states that he “participated in an exaiiiinalion and 

iiivestigation” of the subject lirc, in ordcr to “ascertain tlic origin and/or cczusc of the fire.” His 

company prepat-cd a report as to the rcsults of the investigation, which is annexed to his aflidavit. 
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Kelty states that be “is olthe opinion that the subject lire origiiiatcd in the southwest quadrant of 

the American Eagle’s marketing room, which building management o€ the landlord referred to as 

the HVACYshai‘l room.’’ 

The iiiaiiagcr of the building, Peter Zanclli, tesliiicd that Prada and Ainericari Eagle were 

both tciiniits of tlic “tirst floor” the building, with Prada occupyiiig thc south portion, American 

Eagle occupyiiig I l ~ c  north portion, and tlic two portioiis separated by ;L brick wall and 1 6  feet oi. 

lobby area. John Stewart, an American Eagle employee, testificd that at the time orthe lirc, more 

than 45 American Eagle eiiiployees were engagcd in a “cTotliing inventory floor chaiigc.” Stewart 

also testiiied that around 10:OO or 10:30 p.m., hc hcard an alanii, and another cinployee advised 

him o l a  “weird smcll” in a back room known as thc “marketing rooiii ’’ After thal employee 

“yelled fire,” Stewart walked over lo the marketing rooin, saw flamcs and a lot ol-smoke, and 

grabbed a fire extinguisher. 

Prada also subiiiils the Fire Iiicidcnt Rcport prcpared by the New Yor-k City Fire 

Department’s Bureau olFire hivcstigation, which corroborates the dcposition lestiinoiiy that the 

fire originated in Anicrican Eagle’s marketing rooin. Tlic report lists Aineiicaii Eagle as the 

“occupant of teiiaiit o r  incident location,” and stales that “[e]xaiiiiiiation showed the fire 

originated iii  the subject premise, on the first floor, north side, in the FTVAC duct shaft 

(marketing room), in the area 01 tlic ceiling, in combustible iiiater (wood joist and sub-lloor).” 

Tlic Fire Dcpartrnenl’s report is silent as to Prada and Prada’s premiscs. 

Bascd on the foregoing testimonial and documentary evidencc, Prada has met its burdcn 

of establjsliiiig rion-liabilily as a matter of law. In opposition, American Eaglc fails to sustain its 
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hurden of dcnionstrating a ti-iablc issue of inaterial fact as to whcther l h d a  had any connection to 

or resporisibilily for the fire. Amcrican Eagle objects that Prada has ye1 to bc deposed, bul 

concedes that the lire origixiatcd in the cciliiig above Amcrican Eaglc’s i-narketiiig room. Counsel 

for American Eaglc advances a thcory that a electrical short could have startcd in a h i l t y  “BX 

cablc” above Prada’s prcniiscs and travelcd to the cable above Ameiicaii Eagle’s marketing 

rooiii. Aiiicrican Eagle, howevcr, has not offered an expert aff?davit in supporl olsuch theory, or 

any other tlicory coiiriecliiig Prada’s premises to the fire. 

I’rada, tlicrcfore, is eiititlcd to sununary judgment disiiiissing the counterclaims assertcd 

against it by American Eaglc. In the abseiice of oppositioii from debda11t A R.I. Investors, Inc., 

Prada is also entitled to sumniary judgiiiciit dismissing the counterclaims asscrted agaiiist i t by 

A.R.I. Tnvcstors, h c .  

Accordingly, it is hcreby 

ORDERED that the motion by d e h d a n t  Prada USA COT. for summaiyjudgnicnl js 

grantcd to [he extciit of seveiing and dismissing thc counterclaims asscrtcd against it by co- 

defendants Amcricari Eagle Outfitters, Jtic. and A.R.I. Tiivestors, Tnc., and tlic Clerk js directed to 

ciiter j udgnieiit accordingly; and it is h- thcr  

ORDERED that thc balance the motion by defendant Prada USA COT. €or summary 

judgment dismissing the complaint and the couiiterclaiins asserted against it by co-dehdants  

575 Broadway Associatcs, L.P. i/s/li/a 575 Broadway LLC and 575 Broadway Corp., is denied as 

moot, since plaintiff and such co-defciidants havc stipulated to discontinue their claims and 

cross-claims against Prada USA Corp.; and it is further 

4 

[* 5]



OIUIBRED that the balance oflhis action shall continue and the remaining parties arc 

dircctcd to appear- for the status conference previously schcduled for Fcbruary 9, 2010. 

DATED: Dcccmbcr,. ,2009 -Y ENTER: 
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