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- against - 
Mot. Seq. No. : 003 

Dccision and Ordcr 

THE CITY OF NEW YORK, POLlCE OFFICER 
ANNAMAKI BERNAGOZZI, SHIELD #097h 1, POLICE 
OFFICEK DAVlS DENTZARD, SHIELD #2886 AND 
POLICE OFFICER DARYL HARRIS, SHIELD # 25 137, 

De fendan ts. 
___________________r___f_ll_____l__r__ll-~---------------------~-~ 

HON. EILEEN A. RAKOWER, J.S.C. 

Plaintiff brings this action for, among other things, false arrest, 
malicious prosecution as the result of a11 arrest which occiirred on April 
the vicinity of East 30‘” Street and 3Id Avcnuc” in the County and Statc of New York. 
Plaintiff was released on April 27,2006 and the complaint against him was dismissed 
on October 30, 2006. Previously, defendants the City of New York, Police Officer 
Annaiiiari Bernagwzi, Shield #097h 1, Police Officer Davis Denizard, Shield #2886, 
and Policc Officcr nary1 Harris, Shield #25 137 (“City”) tnoved to dismiss plaintiffs 
First, Second, Third, Fourth and Seventh causes of action pursuant to CPLR 
32 1 1 (a)(7) for failure to file a timely notice of claim. By an Order of this Court dated 
September 23,2009, the motion was granted, and the First through Fourth Causes of 
action were dismissed. The Coui-t found that noticc ofclaim, as to the Scvonth Cause 
of Action for Malicious Prosecution, was timely. City now moves for suminary 
judgment, dismissing plaintify s rcmaining causes of action. Plaintiff opposes. 
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On the evening of plaintiff x alleged false arrest, at  npproxiinately 1O:OO to 
10:40 p.m.’ ,  Angela Gruszka liad bccn robbed at knife point in front of her building 
which is located at 207 East 30“’ Street, New York, New Y o r k .  Ms. Ciruwka dcscr-ibcd 
the perpetrator as a “male, black in the 20s.” Ms. Gruska allcgcdly told Oft‘iccrs 
Hal-ris aiid rhii/ard2 that the man who was robbing hcr had waved to and/ or had 
“eye contact” with 3 white male across the street.’ At approxiriiately 1 1 :30 p. ni. 
plaintiff, a Verizon employee, was leaving the Verizon office arid returning to a 
manhole he had been workiiig on in the vicinity of 37‘” and 3Xt” Streets and 3“’ 
Avenue. At this point Ms. Gruszka allegedly pointed to plaintiff, and identified h i  

as tlie niati who was acting in concert with her assailant. There were never any 
allegations that plaintiff robbcd or interacted with Ms. Gruszka. 

According to plaintiff, he was walking on Thirtieth Strcct, and was approachcd 
by a black male (Ofiiccr Harris) in plain clothes who yelled “yo, yo come here for a 
minute.” PlaintitTclaiins that lic said “what’s up and took a couplc of steps closcr . . 
. to see i fhc had anything in his hands.” Thc man told him lo get against the wall and 
that’s whcn plaintiff claims that hc saw another man (Ofliccr Dcnizard), running 
towards him. Plaintiff claims that he ran towards the corncr bccausc 3rd Avenue was 
lit and “there were people.” As he startcd to run, the two mcn jurnped on hiin aiid 
started hitting him in thc “back aiid back of the head.” Plaintiff coiiccdcs that hc 
punchcd back, but that it was in sclf defense. Plaintiff was able to free hiiiiself from 
thc scuffle and ran into a pizzeria where he callcd 91 1 .  Plaintiffalleges that the police 
officers did not identify theiiiselvcs, on appiwach or in pursuit, and that he believed 
he was about to be robbed. Plaintiff claims a police offjcer flrst pulled a badge out 
from under his clothing to identify himscli’ in an effort to gain entry into the pizzeria. 

O€ficcr Harris’ account of events is as follows: As hc approached plaintiff for 
questioning he liad his badge out and said “Sir, please may I have word with you.’’ 
Latcr, Officer Harris is questioned as to whcthcr he evcr identified liiniself as an 

‘Thc tiiiics vary according to differing ;iccounts, bul O l k e r  Harris lists tlic timc of thc 
incidenl as “ h r l y  live minutes in the past, aftcr lis arriving at 22:45, she was robbed , , ,” 

Either Ms. Gruszka was ncvcr deposed or thc partics failcti t o  submit her deposition 2 

tcstimony hcrc. All f x t s  rcgarding Ms. Gruszka’s accounl come from thc Ot‘f-liccl-s’ tcstiniony at 
their dcposi tions. 

’O[licei. Hairis also statcs at his deposition that Ms. Gruszka claimed plaiiiliff was 
walking wilh the assailant. 
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“officer.” Of’ticcr Harris states that he did not identify himself as an officcr. Upon 
being shown his ow11 witness statement which says that hc “clcarly identified” hinisclf 
as an officer before approaching plaintiff, Oi‘liccr Harris claims that what lie actually 
said was “Police, may I havc word with you.” “Not plcase”. . . . but “Police, may I 
have a word with YOU.” Oftjcer Harris claims that plaintiffstartcd to rim away and as 
he was chasing him lie wax yclling “police stop.” Officer Harris testifies that as he got 
closer to plaintiff, plaintiff punched him in tlie f x e .  Ofliccr Lknizard, who had 
reached the two of them, grabbed plainti Kand tackled him. Officer Harris states that 
plaintiff punchcd Denizard and that DeniLard was “defending himsclf’ against 
plaintiff. 

City, in support of its motion, submits: plaintiff’s notice of claim; the pleadings; 
the deposition transcript o TP.0. Harris; ihe deposition ti-anscript o fP .0 .  Denizai-d; and 
a Criminal Court document. City claims that the remaining causes of action should be 
dismisscd bccause plaintiff’s arrest was supported by probable cause as a mattcr of 
law. As to plaintiff’s Sixth Caiisc of Action, his “Moncll Claims” under 42 USC. 
tj 1983 must also fail a s  a matter of law because plaintiff cannot show a policy or 
ciistoni of the City which led to plaintiffs injurics. 

Plaintiff, in opposition, submits thc following, not duplicative of City’s 
submissions: the 50-h hearing transcript of plaintiff and an amcndcd complaint and 
anicnded bill of particulars. Plaintiff argues that there arc qucslions of fact as to 
whcther the police ofricers had probable causc to arrest plaintiff. Further, plaintiff 
points out that his account and the officers’ account of tlie events leading up to his 
arrest vary, ncccssitating resolution by a fact finder. Plaintiff consents to dismissal of 
his Monell Claim, his Sixth Cause of Action, for the reasoils stated by City. 

The proponent of a motion for summary judgment must make a prima facie 
showing of entitlement to judgment as a matter of law. That party must produce 
sufficicnt evidence iii admissible form to eliminate any niatcrial issue of f x t  from the 
casc. Where the proponent makes such a showing, ilic burden shifts to tlie party 
opposing the motion to dcrnonstrate by admissible evidence that a factual issue 
remains requiring the trier of fict to determine the issue. The allimiation of counsel 
alone is not sufficient to satisfy this requirement. ( Zurkrrrnun v. Cit+v o jNew York, 49 
N.Y.2d 557 [ 19801). In acidiiion, bald, conclusory allegations, even if believable, are 
not cnough. (Ehrlich v. Amuicati  Monitigc>r Grcediousc~ Mky. Gorp., 26 N.Y.2d 255 
[ 19701). ( Edison Slniir Gorp. v. 42nd Streut Dcvelopnic~nf C’orp., 145 A.D.2d 249, 
251-252 [lst  Dept. 19891). The affirmation of counsel alone is not sufficient to 
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satisfy tlii s re q u i rem en t . (Zucku-nzun, s zip ru) . 

As plaintiff conccdes that the Sixth Cause of Action should be dismissed, the 
issue bclbrc tlic court is whether thc officcrs lacked probable caiise to arrest plaintiff, 
warranting dcriial of the motion. “Whenever there has been an arrest and 
iniprisonnient without a warrant, the presuiiiption is that such arrest and imprisonmetit 
arc unlawf~rl . . . The defcndant has tlie burden of proving legal -justification as an 
affinnativc defense . . . justification is establishcd by sliowiiig that the arrcst was 
based on probablc cause”( Vems v. Truth Ver(jicution Coy. ,  87 AD2d 38 1 [ I  SI Dcpt. 
19821). Probable caiisc to arrest exists where thcre is infoimation s.uf‘ticient to support 
a reasonable belief’ that an  ol‘fcnse has been or is being committed. To determine 
whether a police officer has probable cause to arrest, the court looks to the totality of 
the circuriistaiices at the time of the arrest. (Murrero v. City qf’New York, 33 A.D.3d 
556,556-57 [ 1 st Dept. 20061). b b .  . .Whcn the defense ofprobable cause is based upon 
conflicting evidence, from which reasonable persons might draw dil.Ykrent inferences, 
the question [is] for the jury.” ( V e m , ~  at 384). 

The court cannot conclude that probable causc to ancst plaintiff existed as a 
matter of law. Uiider the circumstances, a jury could rcasonably conclude that Ms. 
Gruszka’s assertion, that plaintiff and thc assailant wavcd at each other, was iiot 
sulkicnt  C ~ U S C  to arrest plaintiff on the suspicioii of robbery. Furthcr, plaintif1 and 
Officer Harris offer divergent accounts of the cvcnts lcading LIP to plaintiff’s arrest. 
Plaintiff’s version is that the officers failed to identify thcmsclvcs, lcading him to 
believc lie was simply being attacked. Officer Harris claims that hc idcntif’lcd himself 
as “police” as he was approaching and chasing plaintilf. T ~ L I S ,  the issue becomes one 
of credibility and it is well settled that issues of credibility cannot be resolved on a 
motion for suniniary judgment (Medinci v. 203 Wesf /OY‘” St. Reully, 16 A.D.3d 220 
[ lSt Dept. 20051; Suntos 11. Twnpco S w v .  lnc/zrs., 295 A.D.2d 2 18 ( 1  ’‘ Dept. 20021). 

Whcrclorc, it is hcrcby 

ORDERED that the motion is granted to the extent that thc sixth mise  ofaction 
is severed and dismissed; and it is Further 

ORDERED-that the motion is in  all other respects dcnicd. 
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This constitutcs the decision and order of 
is denied. 

lie court. A I other relief requestcd 

DATED: Dcccmber 23, 2009 

Eilecn A .  Rakowcr, J. S. C. 
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