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CDR Cl%ANCSS S.A.89 Succegsor ta INPEX NO. LIL* “ligB&$, ($903 ,, , , 

SoFIBltB de Branque Occldentale, 

Plaintiff, 
- v -  MOTIQNPATE , Q$L 21/09 

MAURW GOHEN, !XJMhERSObl INTEi4NA”FIQNAL 
ESTABLISHMENT, BLUE OCEAN FINANCE, LTD., 
WURLD BU$lNEsS CENTER, INC., and 
ID@%VALi HOLDING, LTD., 

MOTION $&. NO. A#$ , , , 

Darted: - 
WALTER 8. fOLUB, J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

CDR CRkANCES S.A.S., as Successor to 
Soci&t& de Banque Occidentale 

X 

Plaintiff, 

-against- 

MAURICE COHEN, SUMMERSON INTERNATIONAL 
ESTABLISHMENT, BLUE OCEAN FINANCE, LTD., 
WORLD BUSINESS CENTER, I N C . ,  and 
IDERVAL HOT-,DING, LTD. , 

Defendants.' 
X 

CDR CR~ANCES s.A.s., as Successor to 
Soci6tP de B a n q u c  Occidentale 

Plaintiff, 

-against- 

LEON COHEN a / k / a  LEON LEVY a/k/a LEON 
LEVY COHEN a / k / a  LEON COHEN LEVY a/k/a 
LEON COHEN-LEVY a/k/a LEVY COHEN a/k/a 
LEVY LEO COHEN a / k / a  LEO COHEN LEVY a / k / a  
LEON COMEN; MAURICE COHEN a / k / a  MAURICIO 
ASSOR a/k/a MAURICIO COHEN ASSOR a / k / a  
MAURICE ASSOR; SONIA COHEN; IDERVAI, 
HOLDING, LTD. ; BLUE OCEAN FINANCE, L , T D .  ; 
WORLD BUSINESS CENTER, INC., ROBERT 
MARABOEUF; E,DOTJARD SONNENSCHEIN; ROBERT 
I-IARRTSON; ALLEGRIA ACHOUR AICH; MICHELLE 
SENAT; CLARA LOPEZ; JUDI YOIJMANS; PATRICIA 
HABIB PETETIN; MARTINE GALES; JOELLE HABIB 
and SUMMERSON INTERNATIONAL ESTABLISHMENT 
f / k / a  FT,ATOTEL INTERNATIONAL ESTABLISHMENT, 

Defendant-s e 

X -----_-___________I------------_-_-_---- 

Index No. 109565/03 
M t n  S e q .  023, 024 

025 

Index No. 600448/06 
Mtn S e q .  030, 031, 

032, 033 

'For simplicity, the caption for this action includes o n l v  
t h e  remaininq defend ants . Causes of action asserted against 
defendants EALC, Gama Lodging, LLC, and Simon E l i a s  were 
dismissed by decision d a t e d  February 16, 2 0 0 5  (James, J.). The 
action was discontinued as against defendants Megainvest Trust 
R e g . ,  Ospin International, I n c . ,  and Atlantic Bank o€ New York by 
decision and o r d e r  da ted  September 25, 2007(James, LT.). 
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WALTER B. TOLUB, J.: 

Inasmuch as these two actions r e m a i n  inextricably 

intertwined, the fol.1.owing memorandum decision consolidates arid 

resolves motion sequences 023, 024, and 025 in the action styled, 

Occ iden ta le  v. Ma lJTJ ‘ce Cohen, e t  ak, (Index No. 109565/03) (the 

“2003 A c t i o n ” )  as well as motion sequences 030, 031., 032, and 0 3 3  

in it.s sibling action s t y l e d ,  CDR Creances S . A . S . ,  as  Successor 

to S o c i k t e  panqu e Occidentale v. Leon C ~ . h e n .  et al. ( I n d e x  No. 

600448/2006) ( “ t h e  2 0 0 6  Action”). 

These seven motions collectively represent the continuing 

litigation arising out of the alleged breach of two Pledge 

Agreements (“the Fledge Aqreements”) issued in 1991 and presently 

held by plaintiff, CDR Crbances, S.A.S., as Successor to Socikt6 

de Banque Occidentale (“COR”). Plaintiff c o n t e n d s  that to this 

date, despite orders from courts located b o t h  i n  t h e  United 

States and France,l the loan remains I . a r g e l y  unpaid.3 

The f a c t s  of this case a r e  complex and have b e e n  unfolding 

CDR initially obtained judgment against EALC from the 
P a r i s  Court of Appeal in 2003. This judgment has since been 
recognized in New York. 

As of J u l y ,  2007, t h e  v a l u e  of  t h e  defaulted 1 9 9 1  l o a n  was 
more t h a n  $ 2 2 6  million dollars. P l a i n t i f f  claims that only $105 
million of this €igure was paid. Defendants claim t h a t  the 
entire figure was paid in full. There a r e  no documents which 
have been presented to this court substantiating either claim. 

3 

2 
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before the c o u r t  in one way or another for the l a s t  seven y e a r s .  

Between the t w o  actions, there have been f o u r  judges assigned to 

these cases at one point or another,' and a total of LiIty-one 

mot ions  have been resolved. Despite the voluminous motion 

practice, much of the discovery in both actions remains 

incomplete. In a d d i t - i o n ,  the court has been made aware of at 

least two related actions w h . i c h  are pending in the F l o r i d a  

C i r c u i t  C o u r t  (CDR Cyeances, S.A.S. v. Leon Cohen, e t  al., (08- 

50688 CA 3 2 ) ,  and the U . S .  Bankruptcy Court for t h e  S o u t h e r n  

District of N e w  York ( J n  re Euro-American Lodcrins Corp v. World 

Business Center, Inc., Maurice Cohen, Sonia Cohen and L e ~ n  Cghe n 

(Case No. 06-11325 (SMB) ) . S t i l l  o t h e r  proceedings involving 

disputes a r i s i n g  out of this matter have been convened jn P a r i s  

and Antibes. 

The allegations in the two actions before this c o u r t  stem 

from a 1991 loan in the amount. of $92 mil.1,j.on dollars ( " t h e  

loan") made by CDR' s predecessor to Euro-American Lodging 

Corporation ( "EALC")  and its shareholders, Summerson 

International Establishment, a Liechtenstein trust, 

These actions, and y e t  a n o t h e r  s i b ] - i n g  a c t i o n  before  this 
court which is not p a r t  o€ these motions ( C D R  Creances, S.A.S. v. 
F i r s t  Hotels arid BesorLs (NY County Index No 650084/2009)), will 
soon be transferred to a fifth judge due to retirement, which was 
not, c o n t r a r y  to what counsel might wish to believe, rnotivat.ed by 
these litigants. 
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(“SummersonN) and Summersun International et Cie (“Summersun”) - ”  

The loan was made for the purpose  of acquiring property l oca t ed  

at 135 West 52”” Street in M a n h . a t t a n  (“the F I . a t o t e 1 ” ) .  The three 

companies b e a r i n g  the responsibility of repaying t h e  loan were 

controlled by defendant Maurice Cohen and his son. 

As p a r t  of t.he consideration for the 1-oan, CDR received a 

security interest in EALC’s 1000 shares of authorized and issued 

stock, which w e r e  equal-ly shared b e t w e e n  the Cohen controlled 

companies, Summerson and Summersun. These 1000 shares, under the 

terms of the Pledge Agreements, were not to be increased, sold, 

merged or consolidated (see, Motion Sequence 010 Affirmation in 

Opposition, Ex. 3 et seq . )  . 7  

According to plaintiff, in 1996 and without CDK’s notice and 

approval, defendant Maurice Cohen caused EALC to amend its 

certificate of incorporation so as to create 9,000 additional 

shares of EALC stock. Nine hundred of these newly created shares 

At the time t-hat.  the Pledge Agreement was made, Summerson 
was operating as F l a t o t e l  International Establishment, a 
Liechtenstein Trust. 

At the time of the Pledge Agreement, Summersun w a s  
operating as S . N . C .  M. Coenson International et Cie., a French 
e n t i t y .  

6 

7For consistency, exhibit references in this section of the 
background f a c t s  are d e r i v e d  from the exhibits submitted as part 
of motion sequence 03 and 010 in the 2003 action (issued in May 
of 2008). These facts were referenced in this court’s August 
2008 decision f o r  motion sequences 0 1 2  a n d  013 and  the 2006 
action and 013 t h r o u g h  017 i n  the 2006 a c t i o n .  
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were then immediately issued to defendant, and Cohen’ company, 

Iderval H o l d i n g ,  Ltd. (“Iderval.“) ,’ which l a t e r  acquired the 

balance of the newly created shares. Plaintiff claims that t he re  

are no records indicating that EALC received a n y  consideration 

for issuing any of the newly c rea t ed  s h a r e s  (see, Motion Sequence 

010 Affirmation in Opposition, Ex. 4-7). 

While t .hi.s s t o c k  transfer was taking p l a c e ,  and aqa.i .n,  

without notice to CDR,  Summersun, the French entity, t r a n s f e r r e d  

i t s  500 shares of EALC to Summerson, the Liechtenstein trust;, in 

derogation of the terms of t -he Pledge Agreement (a,, Ex. 10). 

Again, there are no records r e f l e c t i n g  any payments made by 

Summerson for t h e  shares of F,AT,C s t o c k  (id.). Soon after the 

transfer, t h e  Tribunal de Commerce of A n t j - b e s ,  France, declared 

Summersun bankrupt (d., Ex. 11). 

S h o r t l y  after the Summersun declaration of bankruptcy, 

Summerson and Iderval, in 1999, issued options to Blue Ocean 

Finance  L t .d .  ( “ B l u e  Ocean”) , another Cohen company. ’ The options 

enabled Elue Ocean to acquire a l l  of EALC‘s stock, which now 

included t h e  1000 shares p ledged  a s  S e c u r i t y  for the Loan u n d e r  

the Pledge Agreement, all of which were now held by Summerson, 

and the 9000 shares c r e a t e d  in 1996 which had been issued to 

Idecval. Agarin, the transfer and a c q u i . s i t i o n  of these shares of 

8TdervaJ. is a British Virgin Islands e n t i t y .  

Blue Ocean is a Panamanian c o r p o r a t i o n .  

5 

[* 6]



stock was accomplished w i t h o u t  CDR’s knowledge or p e r m i s s i o n  

(d., Ex. 12). 

Approximate1.y one year 1 ater, Summerson, Iderval, and Blue 

Ocean t - r a n s f e r r e d  ownership and cant-rol of EALC and another 

company, Macson Express USA, Inc. (“Macson”) , to Ospin 

I n t e r n a t i o n a l ,  J n c .  (“Ospin”) .In In exchange, Ospiii wired $33 

million to B l u e  Ocean’s Swiss bank account (id., Ex. 16, 17). 

Summerson and Iderval then assigned ,their right to receive $5.6 

million dollars from the transfer of ownership of EALC and Macson 

to y e t  another Cohen company, World B u s i . n e s s  Center, Inc., 

(“World Business Center”) (d., Ex. 1.7). In 2002, EALC w e n t  out 

of existence, a n d  Summerson, having failed to pay its taxes, w a s  

terminated by Liechtenstein‘s tax authorities and stricken from 

the Liechtenstein Public, Register: (d., Ex. 12) - 

Plaintiff commenced the first of the two actions befo re  this 

court in 2003 asserting six causes of action sounding primarily 

in tort. The second a c t i o n ,  commenced in 2006, contains t.hirty- 

eight causes of action soundiiiq in tort., and including claims of 

f r a u d ,  hreach of fiduciary duty and unjust enrichment. 

The Instant Motions 

As previously touched  upon, t h e r e  are presently seven 

motions, three advanced within the 2003 action and four w i t h i n  

‘‘Ospin i s  a company i n c o r p o r a t e d  unde r  t h e  laws of the 
Bahamas. 
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the 2006 action, which require resolution. All t h r e e  of t h e  

motions advanced within the 2003 action seek this court’s 

intervention on a myriad of yet unresolved discovery issues. By 

motion sequence 023, plaintiff moves pursuant to CPLR 3124 and 

3126 for an order precluding defendants  Maurice Cohen and World 

Business Center, Inc., from offering any testimony or other 

evidence relating to any matter or document that should have been 

provided in response to Plaintiff‘s First Set of Interrogatories 

and First Notice of Discovery and Inspection. In addition, 

plaintiff seeks an order re-instating the default judgments 

entered against defendant. World B u s i n e s s  Cent-er on September 75, 

2008; directing f o r  the cont.inued deposi . t . ion of- Leon Cohen and 

Maurice Cohen; and d i r e c t i n g  Leon and Maurice Cohen to a n s w e r  

those questions they refused to answer during depositions held 

between July 20 and 29 of 2009. Lastly, plaintiff seeks an order 

st.aying t-he due date f o r  plaintiff‘s responses to defendants’ 

discovery demands until such time as defendants comply with their 

outstanding obligations. 

By motion sequence 024, p l a i n t j - f f  moves for the issuance of 

an  o rde r  of civil contempt aqainst defendant judgment-debtor 

Iderval Holding, Ltd. (“Iderval”) and it.s attorneys, Gleason 6: 

K o a t z ,  LLP (“Gleason & Koatz”) a n d  John Gleason, Esq. (“Mr. 

Gleason”) for failing to comply with ‘ the  t u r n o v e r  provisions of 

t - h i s  Court’s October 2, 2008 and November 21, 2008 orders. 
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P l a i n t i f f  further s e e k s  issuance of an order of civil contempt 

against att.orney J o h n  Gleason, Esq. due to h i s  failure to comply 

with subpoenas issued by thi.5 court d a t e d  March 23, 2009. In 

opposition, attorney John P. Gleason cross-moves pursuant to CPLR 

8301 ( a )  (2), (b) (c) and (d) for attorneys f e e s .  

By motion sequence 025, plaintj-ff moves f o r  an o r d e r  of 

civil cont.empt a g a i n s t  nonparty HSRC Rank USA, NA f o r  failing to 

comply with subpoenas dates September 22, 2008, March 27, 2009, 

April 17, 2009 and. July 2, 2009, as well as this court's Orders 

dated J a n u a r y  23, 2009 and August 19, 2009. 

The balance of the motions under consideration are advanced 

in the 2006 action. By motion sequence 030, defendants Maurice 

Cohen, Sonia Coheri and Leon Cohen (collectively, the "Cohen 

defendants") , j o i n e d  by d e f e n d a n t s  A l l . e y r i a  Aich, Robert 

Maraboeu€, and Patricia Petetin ( B e n h a r h o n )  , I' move for sumnary 

judgment p u r s u a n t  .to CPLR 3212. By motion sequence 031, the 

Coher i  defendants move pursuant to CPLK 3025(b) for an order 

allowing them to amend their answer t o  include, among o t h e r  

t h i n g s ,  t-hirteen newly asserted affirmative defeinses. 

By motion sequence 032, plaintiff moves pursuant to CPLH 

3124 a n d  3126 for an order precluding t h e  Cohen defendants and 

World Business Center from offering any testimony or other 

" To m a i n t a i n  consistency and avoid confusion in this 
court's decisions, t h i s  c o u r t  h a s  decided to continue to identify 
Ms. Benharbon as Ms. Petetin. 
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evidence relating to any matter that should have been provided in 

response to plaintiff‘s F i r s t  set of Interrogatories, and 

precluding the aforementioned  defendant.^ along wit-h defendants 

Robert Maraboeuf, All-egria Achour Aich, P a t r i c i a  Petetin a n d  

Joelle Habib from offering any testimony or other evidence 

relating to any document that shou1.d have been provided in 

response to plaintiff’s F i r s t  No.tice for Discovery and 

Inspection. Plaintiff further seeks an o r d e r  reinstating t.he 

default judgments entered against World Business Center on 

September 25, 2008, or, alternatively, precluding defendant World 

Business Cent-er from offering any testimony or other evidence 

relating to any document t h a t  s h o u l d  have been p r o v i d e d  in 

response to plaintiff’s First Set of Interrogatories. In 

addition, plaintiff seeks an order directing the continuation of 

the depositions of defendants Leon Cohen and Maurice C o h e n . ,  and 

an order and directing them to respond to any questions they 

refused to answer during their depositions held between J u l y  20 

and 29, 2009. L a s t l y ,  p l a i n t j - f f  seeks an order directing the 

Cohen d e f e n d a n t s  and d e f e n d a n t - s  World Business Center, Robert 

Maraboeuf, Allegria Achour Aich, Patricia Petetin a n d  Joelle 

Habib to produce documents in response to pl-aintiff’s F i r s t  

Notice of Discovery and Inspection, and f o r  an order s t a y i n g  the 

due  date for plaintiff‘s responses to defendants’ discovery 

demand.s u n t i l  such time as defendant-s comply with their 

9 
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outstanding discovery obligations. 

Lastly, by motion sequence 033, plaintiff seeks  an order 

allowing for the expansion of the record of motion sequence 032. 

Plaintiff additionally seeks an order re-instating t h e  default 

judgments entered against defendan,t Allegria Aich, Robert 

Maraboeuf, 

failure to appear  for depositions as ordered by the c o u r t .  

Alternatively, plaintiff seeks an o r d e r  directing defendant 

Allegria Aich to appear promptly in New York f o r  the 

continuations of her deposition, and for the prompt appearance of 

Mr. Maraboeuf, Ms. Habib and Ms. Petetiii for their respective 

deposit-ions which shall. continue day-to-day until completed. 

Patricia Petetin aiid Joellc Habib on account of their 

Di 5 cus $ ion 

The 2008 D e f a u l t  Judqmen t 

As a preljminary matter, ‘chis court first addresses the 

defaults taken against t h e  defendants in 2008, a n d  the current 

requests made by plaintiff in both actions t.o ‘reinstate’ the 

August 7, 2008 order issuing and September 25, 2009 judgment 

g r a n t i n g  those d e f a u l t s .  

In June of 2008, t - h i s  court heard arguments on seven motions 

made by the parties i i n  these actions.12 Among the relief sought 

by the parties i n  t h o s e  motions, was an order vacating the 

The August 2008 decision covers motion sequences 012 and 12 

013 in the 2003 Action a n d  motion sequences 013 through 017 in 
the 2006 Action. 

10 
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January 29, 2008 default judgment which had been taken against 

defendants Rober t  Maraboeuf, Allegria A i c h ,  and Patricia Pctetin 

(2006 Action, motion sequence 016) and an order s o u g h t  by 

plaintiff, for a default judgment against the Cohen defendant-s, 

and defendants Jderval, World Business, arid Joelle Habib (2006 

Action, motion sequence 015; 2003 Action, motion sequence 013). 

This court, in its August 7, 2008 decision, denied  the r e l i e f  

s o u g h t  in motion sequence 016, and ultimately found t h a t  Robert. 

Maraboeuf,  Allegsia Aich, Patricia P e t e t i n ,  the Cohen defendants, 

Iderval, World Business, and J o e l l e  Habib either remained, or had 

fourid Lhemselves, in default. 

The August 2008 d e c i s i o n ,  entered on August 29, 2008, was 

appealed. While the appeal was pending, judgment was entered 

against the defendants on September 25, 2008. 

By decision dated May 21., 2009, the Appellate Division, 

First Department vacated the defaults taken by this court against 

each of the aforementioned defendant -s  on August 7, 2008. The 

Appellate Division additionally vacated the e n s u i n g  September, 

2008 order: (see, CDR Cr6ance.s S.A.S. v. Cohen, 62 A D 3 d  576 [lXt 

Dept 20091). This court t-herefore no longer has the authority to 

" r e i n s t a t e "  the default judgment as it is now bound by the 

decision of Appellate Division, F i r s t  Department. As such, 

plaintiff's requests f o r  reinstatement of the September 2008 

d e f a u , l t  judgment, as advanced in the 2003 Actinn under motion 

11 
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sequence 023, and in t h e  2006 action under motion sequences 032 

and 033, m u s t  be, and are, denied.13 

Summary Judqment and t h e  Motion t o  Amend t he Cohens‘ Answer 

The court next addresses the motions advanced by the Cohen 

defendants for summary judgment (2006 action, motion sequence 

030) and their contemporaneously advanced motion to amend their 

answer (2006 action, motion sequence 031). Both motions, 

advanced after thrce yea r s  of litigation, ten discovery 

conferences, and twenty-nine motions, a r e  unsurprisingly 

accompani-ed only by the affidavits and affirmations of counsel. 

‘The Cohen defendants, in their motion to amend, seek to 

expand their answer, and, among other things, add what this c o u r t  

has calculated as being thirteen new a f f i r m a t i v e  defenses. In 

support of the motion, counsel for the Cohen defendants argues 

that despite t h e  age of this case ,  discovery is “ j u s t  commencing” 

and the action is “ j u s t  beginning” to be litigated on the merits 

(Memorandum of L a w  in Support of the Cohens’ Motion to Amend 

Their Answer, p. 4). Counsel f o r  the Cohen defendants, citing 

“ample legal precedent” for granting l eave  to amend pleadings 

following retention of new counsel a n d  the liberal s t a n c e  on 

granting leave to amend pleadings in this State, also argues t h a t  

t h e  addition of the affirmative defenses s h o u l d  be allowed 

However-, plaintiff, upon prope r  application, remains free 13 

to move for similar, if not identical. relief, in t h e  future. 
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because a l l  of the arguments have been previously raised during 

the course of litigation in t h i s  action, and have been asserted 

as of riqht by co-defendants R o b e r t  Maraboeuf and Allegria A i c h .  

What the Cohen defendants fail t.o grasp however, is t h a t  

while leave to amend a pleading is generally f r e e l y  given ( C P L R  

3025), such  requests need n o t  be granted without appropriate 

substantiation (Brennan v. C i t v  ~f New York, 99 AD2d 445 [13t 

Dept 1.9841). Once a g a i n ,  the only affirmations presented on 

motion are those of counsel which, under the law, lack the 

requisite probative value to est-ahlish that the newly advanced 

affirmative d e f e n s e s  have merit and shou1.d be allowed after a 

three year delay (Guzrnan v. Mike's Pipe  Yard, 35 A D 3 d  266 [lSt 

Dept 20061 ) . 

Furthermore, even if the motion to amend were properly 

support.ed by affidavits of merit, review of the proposed answer 

reveal t h a t  the vast majority of the proposed affirmative 

. defenses f a i l  (See 2006 Action, Notice of Motion, Sequence 31, 

Exhibit A). F o r  example, no amount  of  creative arguments will 

enable the Cohen defendants to be able to assert. the affirmative 

defense of l a c k  of personal jurisdj-ction (second proposed 

affirmative defense) because this defense was not raised by prior 

counsel when the Cohen defendants moved, p u r s u a n t  to CPLR 

3211(a), to dismiss the action in 2006 (Addess o v Shemtob, 70 

NY2d 689 [1987]; See generally, Barr, Alt.man, Lipshie and 

13 

[* 14]



Gerstman, N e w  York C i v i l  Practice B e f o r e  T r i a l ,  [ Jam,es Pi.zblishinq 

20093 §15:960-963] ) . They c a n n o t  a s se r t  the claim now. 

Nor can the Cohen defendants blithely claim, after the 

expenditure of hundreds of hours of judicial resources and 

without any  a f f i d a v i t s  of merit, t h a t  they are improper parties 

to this action (first proposed affirmative defense), or that the 

court somehow, a f t e r  twenty-nine motions, lacks s u b j e c t  matter 

jurisdiction. The proposed fifth through eighteenth proposed 

affirmative defenses have e i t h e r  been waived or l a c k  merit. To 

hold otherwise after three y e a r s  and t h e  sheer volume of motion 

practice in this action, much of which has been generated a s  a 

direct resul-t of the Cohen defendants‘ failure to comply with 

discovery demands and c o u r t  o r d e r s ,  would be extremely 

prejudicial to the plaintiff (McGau llev v. Tellinq, Keltinq, & 

PQtter, P.C., 241 A D 2 d  669 [1997]) See generally, Barr, Altman, 

Lipshie and Gerstman, N e w  York C i v i l  Pract ice  Before T r i a l ,  

[James P u b l . i s h i n g  20091 S15:960-963] ) . For  similar reasons, and 

because of the  vaqueness of pleading ( C P L R  3018(b)), this court 

also  reject.^ the proposed  “reservation of defenses” catch-all 

provision which the Cohen defendants have added t.o their 

response. 

Then there is the issue of plaintiff‘s claimed l a c k  of 

standing. Counse l  for the Cohens is indeed correct that these 

issues in particular were raised. T h e y  were raised j.n prior 

14 
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motion practice (2003 Action, cross-motion to motion sequence 

013; 2006 Action, motion sequence 016), and they were rejected. 

Moreover, since these rul.ings were not appealed as p a r t  of the 

appeal taken of t.he August 7, 2008 decision, they remain the law 

of the case. 

Which leaves the court to consider the proposed f o u r t h  

affirmative defense concerning the forum s e l e c t i o n  clause 

contained w i t h i n  the Loan Agreement giving rise to ‘chis acti.on, 

and whether or n o t  this c0ur.t s h o u l d  now consider the argument 

that New Y n r k  is the improper f o r u m  in which to advance these 

claims. 

The claim also fo rms  the basis of the motion for summary 

judgment advanced by the Cohens, and joined by defendants World 

Business Center, Allegria A i c h ,  Patricia Petetin, Robert  

Maraboeuf and Joel . le  Habib (motion sequence 031) . Simplified, 

the claim advanced by couiisel f o r  the Cohen defendants in the 

motion for summary judgment, is that the Loan Agreement giving 

rise to these t w o  actions contains a forum selection clause which 

dictates that these actions may only be brought befo re  the 

Commercial Court of Paris (mot-ion sequence 030, Dewey Affirmation 

Ex. C. Article 980; (Memorandum in Support. of the Cohen’s Motion 

For Summary Judgment, pgs  5-6)). As such, according to Counsel 

for the Cohen defendants, the 2003 Action, now seven y e a r s  old, 

and 2006 Action, now three y e a r s  old, should not be allowed to 
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proceed, and require dismissal. 

A c lose  review of the Loan Agreement indeed reveals the 

existence of a forum selection clause at. A r t .  980. This document 

however, was n o t  the o n l y  document involving the Loan Agreement 

containing a forum selection clause, When the CDR’s predecessor- 

i n - i n t . e r e s t  and Euro American Lodging Corporation (“EALC”) 

entered i n t o  the Loan Agreement, the l o a n  was secured  by two 

mortgages and a Related Security Agreement (Dewey Affirmation, 

E x h i b i t  C, Compl.aint T 6 1 ) .  The security for the loan i n c l u d e d  

Pledge Agreements which were e x e c u t e d  by EALC’s then t w o  

shareholders, Flatotel International Establishment (now Summerson 

International Establishment) and M. Coenson International et Cie. 

SNC (now Summersun Internat-ional e t  Cie. S N C ) .  Both entities 

pledged of EALC’s outstanding capital s t o c k  at the time of 

the mortqage loan transaction to plaintiff’s predecessor-in- 

interest and del . ivered their s h a r e  certificates to the lender 

(Dewey Affirmation, Exhibits D and E). 

The terms of the Pledge Agreements s t a t e ,  in no uncertain 

terms, that they are to he governed and i n t e r p r e t e d  by the laws 

of the State of New Y o r k  irrespective of whether the dispute 

arising out of the Pledge Agreements sound in tort, equity, or 

otherwise (id. Pledge Agreement paragraph 28). The Pledge 

Agreement c h o i c e  of law provision recognized in the Loan 

Agreement in Article 980, and the Loan Agreement acknowledges  
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that the Paris Commercial Court. would have no jurisdiction with 

respect to the b a n k ' s  recourse against fixed and movable assets 

located in the United States and governed by U n i t e d  States Law 

(Dewey Affirmation, Exhibits D and E). 

The t h r u s t  of t h e  defendants' argument, is that the 2003 and 

2006 Actions are based on the contractual relationship created 

under the Loan Agreement, and arise out. of  the breach of the Loan 

Agreement. Any actions to enforce the l o a n ,  according to 

defendants, must be governed by the Paris courts. 

This court d i s a g r e e s .  The papers presented in this action do 

n o t  support the notion t h a t  after t h e  Paris Court of Appeals 

declared the loan to be in default j.n 2003, disputes arisinq out 

of the  attempt.^ to enforce t h o s e  rights could o n l y  be governed by 

the Paris court.s. T h e  nature of the 2003 and 2006 actions are 

also not based on breach of c o n t r a c ' t .  They are based on tort 

c l a i m s  of f r a u d ,  w h e r e  forum selection clauses generally have no 

application (see, Fantis FQod s v ,  Sta ndord Imortinq Co., 63 A D 2 d  

52 [I"': Dept 19781, reversed on other g r o u n d s ,  49 NY2d 317 

[1980]). The proposed a f f i . r m a t i v e  d e f e n s e  of improper forum 

based on the forum selection c lause  contained w i t h i n  the Loan 

Agreement therefore h a s  no m e r i t ,  and i s  rejected. 

The summary judgment motion (motion sequence 030) advanced 

by the Cohen defendants and  joi.necl by d e f e n d a n t s  World Business 

Cent-er, A1legri.a Aich, Patricia P e t e t . i . n  , Robert  Maraboeuf and 
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Joelle Habib, is denied. Even if defendants‘ newest advanced 

arguments were v i a b l e ,  

from someone with personal knowledge of the f a c t s ,  every single 

one of the arguments advanced by defendants continues to fail. 

Again, this court emphasizes a basic t-enet of New York Practice: 

affidavits made by an att-nrney w i t h  no personal knowledge of the 

f a c t s  are of no probative value ( s e e ,  Rudner v. New York 

Presbv terian Hospital, 42 AD3d 357 [l”’ Dept 20071; n v. G~32rnna 

in the absence of an affidavit of merit 

M i k e ’ s  Pipe Yard, 35 A D 3 d  266 [l”’ nept 20061; Yovannone v. 

k lev ’ s  Department Store, 101 A D 2 d  1014 [4 t . h  Dept 19841). A 

related tenet w o r t h  remembering is t h a t .  affirmations made hy 

a t t o r n e y s  who have no personal knowledge of the facts also do not 

satisfy t h e  requj.rements of a summary judgment motion (see, 

Zuckerman v Citv s i  Ne w York, 49 NY2d 557 [1980]; Morales v. 

CQXam Materials CQLP.  , 51 AD3d 86 [2n’1 Dept 20081; Dinham v. 

Waclneg , 48 AD3d 349 [l” Dept 20081). An attorney’s affirmation 

may serve \ \as  the “vehicle” f o r  the submission of ‘“evidentiary 

proof in admissible form”‘ (Van Alstvne v. Maqique iJ iq ,co the q u c  

Corp., 180 AD2d 453 [l“’ Dept 19921 (internal citations 

omitted)), but it cannot a c t  to fill the void created by the 

failure to submit any supporting evidentiary proof. The m c i t i n n  

f o r  summary judgment is therefore denied. 

Djscoverv Requirements and Resnons- 

Turning to the discovery-related motions (2003 Action, 
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mot ion  sequence 023; 2006 Action, motion sequence 032 and 0 3 3 ) ,  

w i t h  respect. to plaintiff‘s request to stay t h e i r  production of 

discovery, th i s  court. reiterates what it has s a i d  and/or implied 

on more than one recent occasion concerning these two Actions: 

p l a i n t i f f  is under no obligation to provide discovery responses 

in either the 2003 Action or the 2006 Action u n t i l  defendants 

have responded to the outstanding discovery demands and 

interrogatories. The r e l i e f  sought by plaintiff with respect t .o 

the s t . ay  is therefore granted in motion sequence 023 (2003 

Action) and motion sequence 032 and 033 (2006 Action). 

With respect to the outstanding discovery and preclusion 

orders advanced in the aforementioned rrLotion sequences, the c o u r t  

reminds e a c h  of the defendants who are named in each of these 

a c t i o n s  that they are under an obligation to respond to discovery 

demands and interrogatories. If, during the d i s c o v e r y  process a 

defendant discovers that they lack document.ation necessary to 

generate a meaningful response to the outstanding demands in 

either the 2003 or the 2006 Action, then it is their obligation 

t-o p r o v i d e  an affidavit from someone w i t h  knowledqe  attesting to 

the f a c t  that a document does not exjst or t h a t  the individual 

l a c k s  the know]-edge necessary to answer t h e  question. If 

defendant f e e l s  that a document demand is “overbroad” then they 

should first w r i t e  a letter t o  p l - a i n t i f f ‘ a  counsel and a s k  for 

clarification of what it is that they are l o o k i n g  for, and 
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plaintiff, within seven d a y s  of said request, shall r e p l y  with a 

more prec i se  explanation of what that. defendant should be 

producing before  contacting the court. 

Defendants in both Actions h a v e  u n t i l  February 1, 2010 to 

accomplish this. In the event that a defendant decides not to 

accomplish this, or fails to accomplish this and f a i l s  to bring 

whatever difficulty t .hey have  in obtaining the documents to the 

attention of the c o u r t ,  that defendant will be p r e c l u d e d  from 

offering evidence a n d / o r  testimony at trial on a n y  and a11 issues 

to w h j c h  they €ail to respons ive1 .y  address. This portion of the 

decision addresses the nutstandi,ng discovery responses, and 

requests f o r  orders of preclusion, which are as of now, 

conditional, as identified in mot ion  sequence 0 2 3  in the 2003 

Action and motion sequence 032 and 0.33 in the 2006 a c t i o n .  

pepo51 'tions o f  Maurice Cohen and Leon Cohen 

Turning to t h e  issue of outstanding depositions, the court 

first. addaesses t h e  depositions of defendants Leon and Maurice 

Cohen. The court has reviewed the transcripts of  the Coheiis (and 

indeed, followed them on a dai1.y basis d u r i n g  t h e  t.ime when the 

depositions were underway), and d i r e c t s  Leon Cohcn and Maurice 

Cohcn to provide  responses to the questions t h a t  they r e f u s e d  to 

answer during their respective depositions conducted between J u l y  

20 and 29, 2009 in both Actions. This c o u r t  a d d i t i o n a l l y  directs 

Leon and Maurice Cohen to appear for their continued depositions, 
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i n a s m u c h  as it appears there is more to learn from these parties. 

This port-inn of the decision pertains to motion sequence 023 i n  

the 2003 Action and motion sequence 032 in the 2006 Action. 

With respect. to the depositions of defendants Robert 

Maraboeuf, Allegria Aich, Pa-tricia Petetin, arid Joelle Habib the 

c o u r t  begins by emphasizing its disappointment. As of March 

2008, these f o u r  individuals knew, or should have known that 

their depositions were r e q u i r e d  i.n this action. In fact, on 

March 26, 2008 these four defendants j o i n e d  the a c t i o n  commenced 

by Maurice and Sonia Cohen in the Paris Commercial C o u r t  a g a i n s t  

CDR seeking to enjoin prosecution of the New Y o r k  litigation 

(Order  to Show C a u s e ,  Motion Sequence 033, Exhibit K). That 

action w a s  disrnj-ssed by the Paris Commercial Court on December 

17, 2008 (A. Exhibit L). 

In April of 2008, John Gleason, E s q . ,  who at the t i m e  was 

counsel f o r  these f o u r  individuals, represented to t . h i s  court 

that scheduliiig these depositions was not going to be a problem, 

and all but assured the c o u r t  of his then clients' cooperation 

(L, Exhibit M) A month later, d e f e n d a n t  Habib failed to 

appear at her scheduled May 15, 2008 deposition. Two w e e k s  

thereafter, Mr. Maraboeuf,  Ms. Aich, Ms. P e t e . t i n ,  and Ms. Habib 

commenced a second ac t - ion  in the P a r i s  Commercial Court .  seeking 

to enjoin prosecution of the actions before this court (A. 
Exhibit N). The second action was also dismissed by the Paris 
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Commercial C o u r t  (L, Exhibit. L). 

It was n o t  until the middle of this year that depositions 

were finally rescheduled f o r  these f o u r  d e f e n d a n t s ,  and, as soon 

as it became apparent that the depositions would be scheduled, 

current counsel for these f o u r  defendants began advancing 

arguments for why these depositions should be h e l d  i n  France. 

Since August of 2009, this court has maintained the position 

that if the documents bearing the respective signatures of Lhe 

respective defe11dant.s were $1 '.sned in the United States, then the 

depositions of those individuals shall be h e l d  in the U n i t e d  

States. Since taking this position, t - h i s  court has been barraged 

with a multitude of  request.^ f i r o m  c o u n s e l  for the defendants, 

made both in-person and by letter, requesting that this court 

modify it-s position, and direct f o r  depositions to be held in 

F r a n c e .  According to counsel, defendants Habib and Petetin have 

child-care and work-related issues,14 and in late summer/early 

l 4  The court n o t e s  t-hat Ms. Fetetin's and Ms. Habib's despi . te  
claims of "non-involvement" in these m a t t e r s ,  the document-s 
submitted in connection with Motion Sequence 025 and  026 in the 
2006 Ac.tion tell. a vastly different s t o r y .  Ms. Petetin was a 
director of EALC in 1996 and served as its secretary from 1994 
through 2000. It is her signature whi.ch appears  on the amendmen.t 
to EALC's Certificate of Incorporation which authorized the 
issuance of the additional 9,000 stock shares claimed by 
plaintiff to further diminish CDR's security interest. Ms. 
Petetin also signed a document transferring 900 additional s h a r e s  
to Iderval - without a n y  apparent exchange of consideration ( s e e  
2006 Action Affirmation in Opposition to Motion Sequence 025, 026 
Exhibits E, T G) . Ms. Habib's involvement appears to include the 
a u t h o r i z a t i o n  of . t h e  transfer of ownership of Macson Express, 
USA, I n c . ,  to the Elias controlled Ospin entity. These documents, 
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fall. of 2009, d e f e n d a n t  Maraboeuf cl.aimec1 that his physician 

prohibits him to travel by plane clue to rnedi.cal conditions.'5 

The couct. notes that despi-te the requests made by counsel, 

not one of t.he defendants i n i t i . a l l y  submitted any sworn 

statements, either from themselves, or from individuals and/or 

entities who c o u l d  provide i n f o r m a t i o n  supporting their claims of 

hardship, to the court. Notes from doctors presented to the 

court were unsworn and  provided no detail of the diagnosis or 

when the diagnosis was first made, and offered no detail of 

prognosis. Unsworn statements made by the defendants themselves 

o f f e r e d  no explanation for why a deposition in France w o u l d  not 

result in the same claimed hardships t h a t  would be suffered if 

conducted outside of F r a n c e .  

Then, t h e r e  is the issue of the u n f i n i s h e d  deposition of Ms. 

Aich,lG which was bequn on October 8, 2009 and which she 

written in French, were executed by Ms. Habib in New Y o r k  in her 
capacity of President of Groupotel ( & ) .  

Mr. Maraboeuf was the President. of EALC from April 20, 
1995 until February 14, 2000 and was elected as a d i r e c t o r  of 
EALC on May 7, 2006. His signature, along with the signature of 
Ms. Petetin, authorized the issuance of EALC shares to Iderval .  
Hold ing  in derogation of  terms of the Pledge Agreements (see 2006 
Action Affirmation in 0ppos i t i .on  t.o Motion Sequence 025, 026 
Exhibit G). Mr. Maraboeuf also signed documents effectuatj-ng the 
t r a n s f e r  of 500 original EALC shares from Summersun 'to Summerson 
(L; Exhibit 11) 
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Ms. Aich's signature appears on key  documents wrjtten in I6  

F rench  and executed in New Y o r k  which allowed Blue Ocean Finance 
Ltd. to d i v e r t  millions of dollars into a Swiss bank account (see 
2006 Action Affirmation in Opposition to Motion Sequence 025, 026 
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unilaterally terminated on Oct-ober 9, 2009. T h e  deposition 

transcript s p a n s  a few hundred pages  thus far, and j .s  comprised 

mostly of ‘non-answers’, which curiously f a l l  i n t o  categories of 

t.he “I don’t know” and “I don‘t remember” variety. The c o u r t  

notes it.s curiosity simply because it is Ms. Aich‘s siqnature 

which appears on documents t h . a t  succeeded in the diversion of 

millions of d o l l a r s  between Cohen-owned companies. 

C l e a r l y ,  Ms. Rich will be returning to complete h e r  

deposition, which, as made crystal clear on November 13, 2009, is 

to be held as soon as possible in New York. Furthermore, Ms. 

Aich’s deposition will be held on a day-to-day basis until i . t  is 

completed. Depositions of Ms. Petetin, Ms. Habib and MY. 

Maraboeuf are a l s o  to be held on a day-to-day basis u n t i l  t h e y  

too are completed. 

Now, in light of the recent deposition t r a n s c r i p t - s  s u b m i t t e d  

to T-his  cou r t  for review, and the confusion expressed by 

defendants’ respective counsel at recent oral arquments, 

“completed” f o r  the purposes cf t.he depositions of the defendan t s  

in these Actions, is now defined as the point when i . t  i.s 

established that the deponent  either actually knows something 

abou t  their employment and the documents t h e y  signed while 

working in that c a p a c i t y ,  or, until it. becomes c l e a r  that they 

did n o t  know who they worked for, or what. they signed al-ong the 

(Summary Judgment) Exhibits I, E;, L,). 
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way. Documents to be used in these depositions which require 

Lranslations i n t . 0  French, must be provided 'to counsel seven days 

in advance of the scheduled depositions. 

As to the schedu1.ing of these deposition, Ms. Aich is to 

return to New York before the end of January 2010 and complete 

her deposition. The depositions of R o b e r t  Maraboeuf, Patricia 

Petetin, and Joel . . le  Habib are to be completed as expeditiously as 

possible, and prior to February 15, 2010. The depositions of 

defendants Leon Cohen and Maurj.ce Cohen are I--o t a k e  p l a c e  as soon 

as practicable, but no later than March 5, 2010. This portion of 

the decision addresses the balance of the r e l i e f  sought in motion 

sequence 023 in the 2003 Action, and motion sequence 032 and 033 

in t.he 2006 Action. 

Motions f o r  C i v i 1  Co ntempt 

Finally, the c o u r t  directs its attention at the 2003 Action 

and the two motions seeking issuance of orde r s  of civil contempt. 

Ey motion sequence 025, plaintiff moves for an order of 

c i v i l .  contempt against nonparty HSBC Bank USA, NA for failing to 

comply with subpoenas dates September 22, 2008, March 27, 2003, 

April 17, 2009 and J u l y  2, 2009, as well as this  court'^ Orders  

dated January 23, 2009 and August 19, 2009. The court has 

reviewed the papers associated w i t h  t h i s  mot.ion, and declines to 

g r a n t  the relief requested. 

Motion Sequence  024 seeks an o r d e r  of civil contempt against 
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defendant judgment-debtor Iderval Holding, Ltd. (“Iderval”) and 

its attorneys, Gleasan & Koatz, TALP (“Gleason & Koatz”) arid John 

Gleason, Esy. ( “ M r .  Gleason“) for failing to comply with the 

turnover ,provisions of this Court‘s October 2, 2008 and November 

21, 2008 o r d e r s .  The motion also s e e k s  the issuance of an order 

of civil contempt against att-orney Mr. Gleason due to his failure 

to comply with subpoenas issued by this c o u r t  dated March 23, 

2009. In opposition, a t t o r n e y  \John P. Gleason, Esq. cross-moves 

p u r s u a n t  to CPT,R 8301.(a) (2), (b) (c)and (d) for attorneys fees. 

Taking a s t e p  b a c k  into the hist.ory of this case, the court 

is reminded t h a t  at one time, Mr. G l e a s o n  represented the Cohen 

defendants ,  defendant World Business Center, defendant Iderval. 

Hold ing ,  L t d .  (Iderval), and d e f e n d a n t s  Allegria Aich, Patricia 

Petetin, and Joelle Habib, and Robert Maraboeuf .  At some p o i n t  

after the issuance of t h i s  Court‘s August 2008 decision, these 

defendants, o p t e d  to retain different counsel.17 In September of 

2008, t h e  Cohen defendants and defendants Allegria Aich, Patricia 

Petetin, and Joelle Habib, and Robert Maraboeuf all made motions 

and/or cross-motions through newly-retained c o u n s e l  to reargue 

arid renew the court‘s August 2008 decision (2006 Action, Motion 

Sequence 022, 025 and 026). The arguments in t h e  motions and 

cross-motions advanced by these j.ndividuals, included claims of 

I7The court does not know wha.t motivated this decision, or 
whether j . t  was a collective or individual decision made by the 
respective defendants. 
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\ \ l a w  o f f i . ce  failure" which was t a r g e t e d  at Mr. Gleason 

a n d  'embarked on a litigation strategy which literally 

disavowed Mr. Gleason's representation of them.]' 

In a d d i t i o n  to the decision issued for Motion Sequences 022, 

025 and 026 i n  t h e  2 0 0 6  A c t i o n ,  i n  November of  2008 this c o u r t  

also issued orders directing that defendant judgment-debtors 

Iderval, World Business Center, and  their respective attorneys, 

disclose relevant documents to the. receiver appointed in this 

action. In accordance w i t h  this court's November order, 

plaintiff served Gleason and Koatz with a subpoena demanding the 

relevant documents .  Gleason and Koatz did not respond to the 

subpoena. 

In order tn find a p a r t y  in civil. contempt, lit must be 

demonstrated that there f i r s t  existed a lawful j u d i c i a l  order 

t h a t  was in effect and disobeyed, and it must be additionally 

- 

The court n o t e d  in the November 2008 decision that it was 
troubled by the allegations made a g a i n s t  Mr. Gleason, who, never 
submitted any papers on his behalf notwithstanding the attacks 
made on his representation, or claims of lack thereof as advanced  
by defendants Allegrla A i c h ,  Patricia Petetin, Joelle Habib and 
Robert Maraboeuf w h o  claim that while they that they each 
independently agreed to have Mr. Gleason represent them in this 
action and  pa1.12 an undisclosed fee to him, they never actually 
spoke to him (see, the respective AfIidavits of Allegria Aich, 
Patricia Petetin, Joelle Habib and Robert Maraboeuf contained in 
the Order to Show Cause for Motion Sequence 025 a n d  026, 2 0 0 6  
Action). 

"The court a l s o  noted in its November 2008 decision that 
these claims, though unsupported by a n y  kind of  supporting 
d o c u m e n t a t i o n ,  r a i s e d  issues se r ious  enough t o  he  addressed, but 
not before this particular forum. 
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demonstrated that the failure to comply with t h a t  order 

prejudiced t h e  rights of a party t o  t .he litigation (Garcia  v ,  

Great Atlantic and P a c i f i c  Tea Company, 5; nc., 231 AD2d 401 [lgt 

Dept 19361; NcCaiii v. Dinkins, 84 NY2d 216 [1994]). 

With respect to the instant motion for contempt, there is no 

question that t .hi.5 court issued a t  least one o r d e r  to which 

Gleason and Koatz failed to respond. In opposition to the 

a p p l i c a t i o n ,  Mr. Gl.eason argues that h i s  failure to respond was 

n o t  because he was ignoring a direct mandate of the court, b u t  

because he, and Gleason and K o a t z ,  had turned over the relevant 

legal files to attorneys Dewey & Pegno, LLP, the incoming 

attorneys on this case. The problem t h i s  court has with t h i s  

argument however, is t h a t  as far as the c o u r t  is concerned, and 

as far as this case is concerned, to date, there has been no 

consent to change attorney filed with the court wit.h respect t.o 

defendant Iderval.70 As such, Gleasori and K o a t z ,  and Mr. 

Gleason, remain responsible for the representation of d e f e n d a n t  

judgment-debtor Iderval. I n  failing to r e s p o n d  t o  the subpoena 

generated out of this court’s unequivocal order, the law firm of 

Gleason and K o a t z  and Mr. Gleason are iii contempt. Plaintiff’s 

The Cohen defendants are present1.y represent-ed by Dewey & 20 

Pegno, L L P .  B r a d l e y  Simon, E s q .  is c u r r e n t l y  representing 
defendants Allegria Aich, P a t r j . c i a  Petetin, Joelle Habib, and 
Robert  Maraboeuf. The interests of d e f e n d a n t  World Business 
C e n t e r  are p r e s e n t l y  being represented by Mark Bogatin, Esq.. 
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motion  f o r  the issuance of an order of contempt is therefore 

granted. The cross-motion advanced by Mr. Gleason is denied. 

Inasmuch as these motions have now all, in turn, been 

addressed, it. is 

ORDERED that plaintiff’s request for reinstatement of the 

September 25, 2008 default judgment t a k e n  as against d e f e n d a n t  

World Business Center, T n c . ,  as advanced in motion sequence 023 

in the action styled, CDR Crbances, S.R.S. v .  Cohen et a i ,  (Index 

No. 109565/2003) and in motion 032 in the action styled, CDR 

Cckances, S .A.S, v. Cohen et aJ- (Index No. 600448/2006) ; is 

denied; and it is f u r t h e r  

ORDERED that plaintiff’s request for reinstatement of  the 

September 25, 2008 default judgment taken as against defendants 

Allegria Aich, Robert Maraboeuf,  Patricia Petetin, and Joclle 

Habib, as advanced in motion sequence 023 in the action styled, 

CPR Crkances ,  S.A.S. v. Cohen et a 1, (Index No. 600448/2006), is 

denied; and it is further. 

ORDERED that motion sequence 031, advanced by the Cohen 

defendants in t .he action s t y l e d ,  C P R  Crkances, S.A.S. v. Cohen et 

al. (Index No. 600448/2006), seeking an order allowing f o r  the 

amendment of their answer, is denied; and it is further 

O R D E R E D  that motion sequence 030, advanced by t h e  Cohen 

defendants and joined by defendants Allegria Aj.ch, Robert 

Maraboeuf, and P a t r i c i a  Petetin in the act-ion styled, 
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Crbances, S.A.S, v. Cohen et al. (Index No. 600448/2006), seeking 

summary judgment pursuant to CPLR 3212, is denied; and it is 

f u r t h e r  

ORDERED t . h a t  the plaintiff's request for a s t a y  of discovery 

pending the production of defendants' outstanding d j - scove ry  

responses as advanced in as advanced in motion sequence 023 in 

the action styled, CDR Creances, S.A.S. v. Cohen et al. ( I n d e x  

No. 109565/2003) and in motion 032 and 33 in the action s t y l e d ,  

CDR C r k a n C e s ,  $ .A,S. v. Cohen et al. (Index No. 600448/2006), is 

g r a n t e d  i n  accordance with this decision; and it i.s further 

ORDERED t h a t  defendants Maurice Cohen and World Business 

Center, Inc., are to produce a n y  and all outstanding responses to 

Plaintiff's First Set of Interrogatories and First Notice of 

Discovery and Inspection advanced in the action styled, CDR 

CrhanCeg, S.A.S. v. Cohen et al. (Index No. 109565/2003). S a i d  

responses are to be provided by February 1, 2010. In the event 

that either defendant World Business Center or Maurice Cohen 

fails to respond to said discovery demands, a s  requested i.n 

motion sequence 023 in the action s t . y l e d ,  CDR Cr 'eances, S . A . S .  v, 

Cohen at (Index No. 109565/2003), .they will be precluded from 

offering a n y  testimony or other evidence at trial on the 

unanswered i s sues ;  and it is further 

ORDERED t h a t  defendants Leon Cohen, Maurice Cohen, Sonia 

Cohen, and World Business Center, I n c .  are directed to produce  
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a n y  a n d  a l l  o u . t s t a n d i n g  responses t o  P l . a i n t i f f ’ s  F i r s t  S e t  of  

I n t e r r o g a t o r i e s  and F i r s t  N o t i c e  of  Discovery a n d  I n s p e c t i o n  

advanced i n  t h e  action s t y l e d ,  CDR C r b a n c e s ,  S.A.S. v .  CQhe n e t  

& ( I n d e x  No. 600448/2006). S a i d  r e s p o n s e s  a r e  t o  b e  p r o v i d e d  

by  F e b r u a r y  1, 2 0 1 0 .  I n  t h e  e v e n t  that e i t h e r  d e f e n d a n t  Leon 

Cohen, Maur i ce  Cohen, S o n i a  Cohen, and World Business Center, 

Inc. fails t.o respond t o  s a i d  d i s c o v e r y  demands,  a s  r e q u e s t e d  i n  

mot ion  s e q u e n c e  0 3 2  i.n t h e  a c t i o n  s t . y l c d ,  CDR Crka r i ceg ,  S,A . s .  v .  

Cohen e t a l .  ( I n d e x  No. 600448/2006), t h e y  w i l l  be p r e c l u d e d  f rom 

offering a n y  t e s t i m o n y  o r  o t h e r  evidence at. t r i a l  on  t h e  

unanswered i s s u e s ;  and  it i s  further; 

ORDERED t h a t  d e f e n d a n t s  Allegria Aich ,  Patricia P e t e t i n ,  

J o c l l e  Habib ,  and  Robert Maraboeuf a re  d i r e c t . e d  t o  p r o d u c e  any  

and  a l l  o u r s t a n d i n g  responses  to P I - a i n t i f f ’ s  F i r s t  N o t i c e  of  

D i scove ry  and I n s p e c t i o n  advanced i n  t h e  a c t i o n  s t y l e d ,  CDR 

C r e a n c e s ,  S . A . S .  v .  Cohen e t  a l .  ( I n d e x  No. 600448/2006). S a i d  

r e s p o n s e s  a r e  t o  be p r o v i d e d  by  F e b r u a r y  1, 2 0 1 0 .  I n  t h e  e v e n t  

t h a t  any or a l l  of t h e s e  d e f e n d a n t s  f a i l  t o  r e s p o n d  t o  said 

discovery demands, a s  requested i n  mot-ion s e q u e n c e  0 3 2  i n  t h e  

a c t i o n  styled, CPR Crhances, S . A . S .  v .  Cohen e t  9.1. ( I n d e x  No. 

600448/2006), they wil l .  be precluded f rom o f f e r i n g  a n y  t e s t i m o n y  

o r  other evidence at tri.aJ. on t h e  unanswered  issues; and i t  is 

f 1.1 r t h e r 

ORDERED t h a t  t h e  p o r t i o n  o f  plaintiff’s requests s e e k i n g  t h e  
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continued deposition of Leon Cohen and Maurice Cohen, as wel .1  as 

a direction that Leon Cohen and M a u r j c e  Cohen provide responses 

to questions they r e f u s e d  to answer in their respective 

depositions taken between J u l y  20 and 29 of 2009, as advanced in 

motion sequence 023 in the action styled, CDR Crkances, S.A.S. v .  

Cohen e t  a l  . (Index No. 109565/2003) and in motion sequence 032 

in the action styled, CDR Creances, $ , A " $  . v. Cohen et al. ( Index  

No. 600448/2006), is qranted; and it is 

ORDERED that Leon Cohen and Maurice Cohen shall provide t.he 

aforementioned responses by February 1, 2010, and appear for 

their continued depositions take p lace  as soon  as practicable, 

but no later than February 19, 2010. Said deposit.ions shall take 

place day-to-day as necessary u n t j . 1  completed; and it is further 

ORDERED that the portion of plaintiff's motion advanced in 

motion sequence 033 in action styled, CDR Cr&ance$, S . A . S .  v .  

Cghen et al. (Index No. 600448/2006), seeking an order directing 

the deposit.ions of A l l e g r i  a Aich, P a t r i  c i a  Petetin, J o e l l e  Habib, 

and Robert  Maraboeuf is granted in accordance w i , t h  this  court.'^ 

decision; and it is f u r t h e r  

ORDERED that the port-ion of motion s e q u e n c e  033 seeking to 

expand the record for motion sequence 032 is granted; and it is 

further 

ORDERED t h a t  t.he r e l i e f  sought by p l - a i n t i f f  in motion 

sequence 025 in the in the act.ion styled, CDR Crkances, S.A.S. v. 
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Gohen et a1 . (Index No. 109565/2003) is denied; and it is further 

S.A.S. v. Coherl et al. (Index No. 109565/2003) as a g a i n s t  the Law 

it Firm of Gleason & K o a t z  and John Gleason ,  E s q .  js granted; and 

is f u r t h e r  

ORDKRED that the cross-motion advanced by John Gleason, E s q .  
in motion sequence 024 in t h e  in the action styled, Cpp Cr& ances, 

S.A.S. v .  Cohen et a1 . 

is f u r t h e r  

(Index No. 109565/2003) is denied; and it 

ORDERED that the c l e r k  of c o u r t  enter judgment accordingly- 

In accordance w i t h  the d i r e c t i v e  of the Administrative 

Judge ,  these matters are re fer red  t o  the Honorable James A. Yates 

in Part 49. All future app]icat?ions are d i r e c t e d  to Justice 

Yates. 

of the C o u r t .  
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