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P l a i n t i f f ,  

PETER HENDRICK, 

Defendants. 

WALTER B . TOLUB, J. : 

Index No. 116064/08 

By t h i s  m o t i o n  d e f e n d a n t  moves f o r  a n  o r d e r  vacating a n d  

s e t t i n y  a s i d e  tLhis c o u r t ' s  o r d e r  d.at.ed A i ~ g u s ' t :  7 ,  2 0 0 7  which 

g r a n t c d  p e t i t .  i o n e r '  s m o t i o n  t o  d i smis s  defendant.' s defenses and 

t h i r d  and  f o u r t h  c o u n t e r c l  a j rns  on d e f a u l t .  

The  c o u r t .  h a s  considered ,tihe a r g ~ i r n e n t . ~  o f f e r e d  by  d e f e n d a n t ,  

arid vacates t h e  Augus t .  7, 2007 orde r  i s s u e d  in c o n j i i n c t i o n  w i . t h  

mot.ion scquencc 001. H O W ~ V F \ T ,  counse l  f o r  defendant: i s  sanctioned 

i n  the amount of  $ 2 5 0  d o l - l a r s  for t - h e i  r f a j  l i i r e  t.o appear- al-. t h e  

call of t h e  Ai.7qust. 7 ,  2007 c a l e n d a r .  Mol.i.on s e q u e n c e  0 0 1  i s  n o w  

dcc ided  on the m e r i t s  in t.1-1~3 f n l  I n w i n g  memorandum d e c i s i o n .  

Motion Scriuencc? 001 

P l d i n t i f f  i s  a h o u s i  r-ig devel o p m e n t  f u n d  corporalion arid (:he 

owner of t h e  b u i l d i n g  knowin as 5 3 4  East l,I.''-' StreXcF't. in Manhr7ttan. 

Defendant became one of pl a i  n t i f  f '  s s h a r e h o l d e r s  when he 

purchased s h a r e s  o f  stoclc ai id  t h e  appurtenant P r n p r i e t a r y  Lease 

f o r  Apart.ment #5 i n  p l a i n t i f f ' : ?  hui1d: ing.  On J u n e  27, 21307, 

p l a i r i L i f 1  and d e f e n d a n t  c n t - e r e d  i . n t o  a n  Ass ignment  and Assumption 
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of C o n t r i l c t  rights (Lhe Assiyriment.) (see, Not-ice of Mot ion ,  

Exhibit 1 - Amcnded Verified C o m p . l a i n t ) .  By t h e  terms of the 

Assignment ,  p l a j - n t i f f  assi gried it .s 1-i g h t s  t.o purchase the sha res  

of  s t . o c k  and  appur t - enan t .  Proprietary T,ease a s soc i  a t.ed w i t h  

Apartment #6 i n  p l a i n t i f f ' s  b u i l . d i n y .  The  consideration f o r  t h e  

Assignment  was Dcfendant's p r o m i s e -  t h a t  h e  would make ' b e s t  

e f f o r t s '  t.c s e l l  the S h a r e s  of Stock a n d  a p p u r t e n a n t  Proprietary 

Lease associated wi t.h Apar tment  #5 t.o rhst in  Shryock .  This s a l  e 

was t o  take p)l.ac:e a s  soon a s  p o s s i b l e ,  and i f  found t o  be 

i m p o s s i b l e ,  t h e n  defendaril. was to sell Lhe s h a r e s  of s t . 0 ~ 1 ~  a n d  

Propc. j .e tary Leasr  associated w i  th Apar t -ment .  #5 as soon as 

possible, Lo a p l a i n t i I I - a p p r o v c d  p u r c h a s e r  (a. ) . 

Accord ing  to the c o m p l a i n t ,  the ;1nI7icipat.c:d sale to  Uust. in 

' The re l .evant .  p o r t i o n  o f  t h e  language i n  t h e  a s s i g n m e n t ,  
a n n c x e d  t o  t h e  r o m p l a i n t  A S  found i n  Exhibit. A of  P l a i n t j . f f ' s  
Not- ice  of  Mot ion  for Sequence  001. reads ds follows: 

The p a r t i e s  h e r e t o  s p e c i f i c a l l y  covenant. and agree that the 
w r i t t e n  Ass ignment  and  Assumptrion has  been enkered i n t o  i n  
consideration o f  t h e  covenant and p.romise o f  A s s j  gnee , t h a t  
the w i l . 1 .  make be5.L e f f o r t s  to sell t . he  s h a r e s  of 534 East 
11th St- ree t  HDFC and  a p p u r t e n a n t  P r o p r i  ekary Lease b o t h  
a l loca t .cd  to Apartment #S i n  t h e  building known as 534 E a s t  

S t - r ee t ,  New Y n r k  , New York, t o  D u s t i n  Shryock  f o r  -t.he I l l ! ,  

sale p r i c e  of $110,000 a s  soon 2s p o s s i b l e  a n d ,  i f  s u c h  sale 
i s  not p o s s i b l e ,  t o  s e l l  s a i d  Shares and P r o p r ' i e l a r y  Lease  
a l . l o c a t e d  t t o  Apar tment  #5 t.o a Purchaser approved by  
Assignor a s  soon as poss-i.bI.e. 

Assignee h e r e h y  agrees t o  p e r f o r m  a l l  o f  t . h e  t-errns of  ,I:he 
CoritracI. and  to rlssurne full r e spons ih i .1  i t y  iirider t h e  
C o n t r a c t  a s  if Ass ignee  h a d  s i g n e d  the Cont . rac t  a s  
P u r c h a s e r  - 

(No t i ce .  o f  Mot - inn ,  Sequence  001, Exhib i . . t  A )  . 

[* 3]



S h r y o c k  f a i l - e d  to t a k e  p l a c e  clue to a . l ack  of f i n a n c i n g .  

P u r s u a n t  t o  plaintiff‘s Ey-Laws, defendant then a d v i s e d  t h a t  h j  s 

proposed S U C C ~ . C ; S O L  f o r  the shar-es of s t - o c k  and appurtenant. 

F r o p r i e t a r y  Lease a l l o c a t - c d  t o  Apartment #5 w o u 1 . d  he L i c l  

G a n g i t a n o .  The a p p l i c a t i o n  of  L i a  Gangi.t.ario was not. approved b y  

a m a j o r i t y  of  p 1 . a i n t i f f ’ s  shareholders. T n s t - e a d ,  t h e  majority of 

p l a i n t i f f ‘  s shareholders vo-tked 1.0 a p p r o v e  t.he a p p l i c a t i o n  of 

Dust.j.n S h y r o c k .  

A c c o r d i n g  t o  t-l-ie complaint., defendan t .  refused t.o enter i n t o  

a subsequent agremnent .  w i t h  h is t i  n S h y r o c k  i n  c o n n e c t i o n  with 

Apartment. #5. At some point-  t - h e r e a f t e r ,  M r .  Shyrock  i n f o r m e d  

p l a j . n t . j , f f  that .  he no l o n g e r  wj . shed  to p u r c h a s e  the s h a r e s  of 

s t o c k  a n d  Proprietary Lease associ at.ed w i t h  said apartment. - This 

action, s e e k i n g  a n  i . n j u n c t 2 i o n  r e q u i r i n g  d e f e n d a n t  to s e l l  h i s  co-  

op apartment a t  i3. f i n a n c i a l  l o s s  t o  a purchaser of  p l a i n t i f f ’ s  

c h o o s i n g ,  followed. 

In response to p l a i n t . i f f ‘  s s u m m o n s ,  c l e f e n d a n t  interposeci 

s e v e r i  a f f i r m a t i v e  defense.? and four c o u n t e r c l d i r n s .  neIeridant’s 

f i r s t .  €our a f f i r m a t i v e  dcfenses  include: f a  i 1.ure I.0 s L a t e  a cause 

of a c t - i o n ,  waj-vcr, c s t o p p e l  and bad Ea iL l -1  ar id u n c l e a n  hands. 

Defendant fifth t-hroucjh s e v e n t h  a f f i r m a t - i v e  defenses claim that 

plaintiff is either barred, precluded a n d  e s topped ,  or has waived 

its r i g h t s  L o  r e l i e f  p r e d i c a t e d  on i t s  acts a n d  conduct: (Notiice 

of Motion Sequence 001, F,xhi bi  t F3) - Defenclarit.:I; f o u r  
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counterclaims inc l .ude  allegations of  irit.cr,~er-E-‘I-1C’e w i t h  

prospcctive business r e 1 a t . j  o n s  ( t h i r d  c:ounl.erc~l.a j m )  , arid cldiw3 

of  enLi t l e m e n t  to a t t o r n e y s ’  f ees  ( f o i l  rl.. h c o u n t e r c l a i m )  . I n  

r e s p o n s e ,  p l a i n t  i f f  moved 170 dismiss defendan t ’ s  affir:rrmI.ive 

defensc.7, a s  well a s  t h e  third a n d  four. Irh counterclaims (Mot.ion 

Sequence 0 0 1 ) .  

Discussion 

Much l i k e  a mc_rt.ioii t.o dismiss made by a dcf i r7ndant I  a 

cha l . l enye  to counterclaims a n d  a f f i r m a t i v e  deLerises advanced 

under: CPL,R 3211 on1 y r e q i i r e s  the c o u r t  t o  d e t e r m i n e  whet-her  t .he  

deIendant’s a l l e g a t i o n s ,  viewed jn t h e  mo:-:t. € a v c ) r a h l e  l i g h t ,  

state rognizable l e g a l  defenses (182 F i f t . h  Avenue L , K  v. D e s i q n  

neveloprrient Concept::;., 300  AD2d 190 11.”’ Dept. 2002l ) . . S ~ F  

g e n e r a l l y ,  Barr, Altmai?, L ipsh ie ,  and  Gers tman;  N e w  York Civil 

P r a c t i c e  Before Trial [James Publishing 20091 S36.01 et: seq. ) . 

Defendant in t . h i s  a c t i o n ,  h a s  stated i ~ i  .total of seven 

a f f i r m a t i v e  de fenses  which are, a t  h e s t ,  comprj.sed o f  si.ng1.e- 

sen tence  claims. While defcndant c o r r e c t - l y  notes t. h a t  t .he  Cour t .  

o f  Appeals h a s  s t a t e d  thaI. a n  asser. l .ed affi.rma1.ive defense of 

“statute oL 1imi-t.atior-is’’ does no t  r e q u i r e  t .he i i i c l u s i o n  of  t h e  

relevant s t a t u t o r y  p r o v i . s i o n  (.see, Immedr i  a t e  v .  St - J o h n ’ s  O u e e n s  

Hosp i l - a l ,  4 8  NY21-J. 6’71 [1979) I thc ::;am(: I .cniency does app1.y to 

o t h e r  affir1nat: ivrt  de fenses .  A f t - i r m a t i v e  clefe1ise.s m u s t .  be 

composed of more t h a n  b a r e  1 e q , ~  1 c o n d  1.1.5 i onc; ( s e e ,  Robbins v .  
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Gr.owne~, 299 A D 2 d  356 1 l’.’. Dept 19961). T h i s  i.s espccjally t rue 

when an  a f f i r r n d k i v e  defcnse i s  ba:;ed 01-1 claims of w a i v e r  ( s e e ,  

G l e r i e s k  v .  Guidafice R e a l t v  Companv, 36  A D 2 d  8 5 2  [P’ Dept 1971 . I ) ,  

f r a u d ,  m j . s t a k e ,  r n i s r e p r e s e n t - a l k i ~ ~ n  or willful dellall1 ti ( s e e ,  CPLR 

301 6 (b) ) ,  and estcjppel (see, Manno v. Levi, 94 AD2d 556 [2n‘ nept  

19831 ) - 

Review oi the p l c a d i n q s ,  and i n p a r t i c u l a r ,  d e € e n d a r l t ’ , s  

answer, reveal:; no f a c t - u a l  b a s i s  f o r  a n y  of deLendant’s second  

t h r o u g h  s e v e n t h  affirrna1:i ve defenses. Even a f f o r d i n g  t h e  m o s t  

1 , i .bera l  of reddinqs, each 01 these defenses A r e  j.n,suf f i c i e n t l y  

pleaded and t l i e r e fo rc  musl. be d j  s m h s e d  (Rybbi ns, 229 A D 2 d  356) . 

Defendant’s f i r s t  affirmative d c f c n s e  is a l s o  dismissed, _i.nasmuch 

as thc ba lance  of t.hc, affirmative d e f e n s e s  s t a t e d  a r e  legally 

i i i s u f  f i c-ieiit (&i.ne v. Allied A r t i . s t s  Product i n n s  , liic. , 6.3 A D 2 d  

914 [ F i r s t  Dept. 1.9781). 

Defendant. fares no better with h i s  I k h i r d  a n d  f o i i r t h  

c o u n t e r c l a i m s  - D e f e n d a n t . ’  s t h i r d  countercl A i . r n ,  w h i c h  a1 1 e g e s  

i n t  e r f  e rencc  wi l.h p rospcc t i v e  bij s i n e s  s L e1.a t i 011,s~ 1. ac k s  t .he  

s u f f i c i e n c y  t o  d e m o n s t . r a t e  Lhat p l a i n t i  f f  t.0~71~ p r o a c t i v e  s t e p s  t o  

i n t e n t i o n a l l y  and w r n i i g f i j l  1 y i n t e r f e r c  with ;$ b u s i n e : ~ ; ~  

rc1a t . i -onship  d e f e n d a n t  had w i t - h  a t h i r d  party ( s e e ,  Jacobs v .  

Continuum Health P a r t n e r s ,  I n c . ,  7 A D 3 d  312 [I” Llepl-. 20041; 

Shared  Communicat ion Service$ of  ESR, J n c .  v .  Goldman Sachs 

m, :23 AD3d 1 6 2  Dept- 20051 ) - 

5 
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Nor i. s the  courit:er-c:laim s a v e d  by d e f e n d a n t '  s c: 1 (3 i in t:.hat 

plaintiff's b o a r d  prevented t h e  s a l e  o€ t h e  apa i : t .ment  b y  

re j c c t . i n g  his s e c o n d  c h o i c e  for succ'essor to t h e  a p a r t m e n t . .  Thc: 

apartment i n  quc:.r;t.ion w a s  t h e  subject of a n  agreement which 

allowed for t h e  t r a n s f e r  of share:; fnr Apar-lrment #6 to d e f e n d a n t  

in exchange  f o r  t .he  sale of Apar tment  H-5 t o  e i t h e r  1)u:it.j.n 

S h r y o c k ,  f o r  ,the sale p r i c e  of $100,000, or a new p i i r chase r  

approvcd by p l a i  nt:i f f ,  a s  a s s i q n n r  ( N 0 t . i  of  Moi-.i c i n ,  Ex1)ihit :  A )  - 

Def enclant was t h e r e f - o r e ,  and r e m a i n s ,  urider a c o n t r a c t u a  I. 

ob l iga . t . io r1  tc s e l l  t . h e  apar t -menl:  1 . 0  ;i p u r c h a s e r  who has k.)c:eii 

approved hy p l a i n t - i f f .  F u r t h e r m o r e ,  under the busi  nes:; judgment 

r u l e ,  p l a i n t . i f f  112s t:.he r j - g h t ,  a b s e n t  r v i  dence t h a t :  they acted 

wilh e i t h e r  w r o n g f u l  purpose or bad f a i t h ,  t .o reject. a 

prospective purchaser of the a p a r t m e n t  ( m a n d u s k v  v .  One F i f t h  

Avenue A p a r t - m e n t  Corp., 7 5  N Y 2 c l  ,430 [1390] ) Since defendant has 

i n c l u d e d  no f a c t u a l .  a1 1 e q a t i o n s  or evi dencc .si.ipporting t . he  c 1 a j . m  

t h a t  t h e  board's decision t o  n o t  approve h i s  second-named 

successor W , ~ S  carried out i 11 bad f a i t . h  or w l . t h  w r o n g f u l  piirpose, 

d e f e n d a n t ' s  t h i r d  c o u n t - e r c l a i m  i s  d i . smis scd .  

Defendan t '  s f o u r t h  c o u n t e r c l a i m  a l l eqes  v i o l a t i o n s  0 4 1  

defendant..? ri.ght.3 u n d e r  p1.a .i n t i . f  f' s Ry-Laws  and under the 

p r o p r i e t a r y  lease, and  hased  on Lhose ur-ispeclif ied viol a t i o n s ,  

demands a t : to rneys '  fees. 

The Ry-Laws 01 the. p l a i n t i f f  (-.:orpordtj.on, annexed a s  No t i ce  
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of Motion,  E x h i b i t  D, sets f o r t h  Ir.ht7 terms g o v e r n i n g  t r a n s f e r  of  

s h a r e s  o.f  s t o c k .  and  the a p p u r t e n a n t  P r o p r i c t - a r y  Leas(+. I n  

particular, the B y - L a w s  s t a t e  Lnat. i . f  a tenant. vacates t h e i r  

apar tment ,  .the v a c a t i n g  t e n a n t  may choose t o  recommend a 

succes,sor t o  t h e i r  lease. The E y - L a w s  f u r t h e r  stat-e that i.f t h e  

recommended Successor i s  a p p r o v e d  b y  a maj (3ri.t.y of s h a r e h o l d e r s ,  

t - h a t .  successor i s  accept.c..d, p rovided  that t h e y  meet t .hc  i n c o m e  

restrictions a s  r e q u i r c d  b y  H P D  (Notj .ce  (11 M o t i . n n ,  E x h i b i t .  D - 

By-Laws, Ai-t-icle VI Section 2 ) .  These p r o v i s i o n s  are echoed  i n  

t h e  P r o p r i e t a r y  Lease ( N o t i c e  01 M o t i o n ,  E x h i h i t  C) . 

Revi..ew of t .he  p l . e a d i n g s  do not: si.ipport d e f e n d a n t . ’  s 

alleyation t h a t  h i  5 r i q h t . 7  u n d e r  ei ,Lhc.r  t he  By-Law:: a n d / o r  

P r o p r i e t - d r y  L e a s e  were violated. T n  c o n s i d e r a t i o n  f o r  the. 

- t ransfer  of t . he  s h a r - e s  of s t -ock  a n d  appurtenant F r o p r i c t a r y  

Lease, the p a r t . i e s  b y  a g r e e m e n t ,  des i . gna ted  a si~c(:essor t e n a n t .  

f o r  Apartment #5. When the successor tenant i n d i c a t - e d  t h a t  he 

was n o  1 o n g e r  i n t e r e s t e d  i n  t h e  apart.meril:, defenda.nt .  nominated a 

successor l o  t h e  o r i g i  rial. successor t e n a n  I.. In accordance w i t h  

t:he By-Laws, the proposed  . ~ u c c e s s o ~ .  kenant was t .he  sub j er.1. of  a 

boaxrd v o t e ,  and, f o r  whaLever reason ,  d i d  not  r c c e i v e  a m a j o r i t y  

approval.. T h i s  a c t - i o n ,  s l randing  a l o n e ,  doe:; not s u p p o r t  the 

c l a i m  t - h a t  defendant’s rj g h t s  were somehow v i . o l a t e d  under t .he  By- 

L a w s ,  a n d  c e r t a i n l y  does not support .  a claim of v i o l a t i n n  c)f 

rights under the Proprietary L e a s e ,  t -he reby  justifying a n  award  

-1 
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of at: t o r n e y s ’  fees. ’’ 

is dismissed. 

As s u c h ,  de€endant’s f o u r t h  counterclaim 

Inasmuch a s  defendant’s a s s e r t e d  a f f i r m a t - i v e  defenses a s  

well as the t.hird and f o u r t h  counterclaim fail 

cognizable l c g a l  defenses, it  i s  

t o  s t a t e  

ORDERED that defendant’s counsel is sanctioned in t . h e  amount. 

o f  $250 dollars, p a y a b l e  to t h e  L a w y e r s ‘  Fund for Client 

Protection, 

August 7, 2007 calendar; and 

for f a i - l i n g  to appear at. the call of t h i s  court’s 

ORDERED thatt. plaintiff‘s motj.on is g r a n t e d ,  

affirmat.ive defenses are d i s m i s s e d ;  and i t  i s  further 

and t h e  

ORDERED that defendant’s t h i r d  and f o u r t h  counterclaims are 

d i s m j  ssed. 

T h j s  mcmorandum o p i n i o n  constitutes the decision and order  

of t h e  

Da.ted : 

HON. WALTER B. TOLUR, J . S . C .  

’ The court n o t e s  t - h a t  defendant d o e s  not allege a breach of 
t.he Proprietary Lease. As such, the c o u n t e r c l a i m  , .  f o r  at. torney‘ s 
fees predicated w a r r a ~ i t s  dismissal ( S i . A . v e r ~ t e i n  v .  Westminster 
youse Owners, I n c . ,  5 0  A D 3 d  2-77 [I” Dept. ? O n 8 ] ) .  
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