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SUPREME COURT OF THE STATE OF NEW YORK 
CXIUN‘I’Y O F  NEW YORK: PAR.T 1 1  

LAWR.ENC‘E A .  (NLDS‘I’EIN and 1’HILIP GOI,DSTEIN, 

I‘/b/o TTclciic Joy Goldstein, dated ;lune 23, 2000; 
LAWRENCE A. GOLDSTEIN and 1,ARIIY LEVIN, as 
Co-‘l’i-iistecs oLTlic Etlicl Goldslcin Irrevocable Trust 
f/b/o 1,awrcncc A. Goldstein, cialeci Jimc 23, 2000; 
PHI1,IP GOLDSTEIN i d  KENNET1 I I-IIRSCH, 
as C‘o-‘l’riistees of The Ethcl Goldstcin I rrcvocable ‘I‘nisl 
fh /o  Philip Goldstein, dated l m c  23, 2000; LARRY T,EVIN, 
as Trustcc of thc Lawrence A. Goldstciii Irrevocable ‘I’riist 
f/b/o Clark Goldstcin, datcd December 15, 2005; 
KENNETH IHIRSCH, as ’ h s t c e  oftl-ic Philip H.  CT;oldslein 
Irrevocable ‘I’riist Ub/o Jackic A. Baxa, daled August 23, 2005; 
MARK BIJKTON, as T~-ustcc o f  the I iebcccn I?. Burton 

2005; 60 EAST 12”” STREET, LLC; S18 BROADWAY LLC; 

X ________________________________________-----------------~-----------~----~------ 

as C’o-‘l’riistecs or  Tlic Etlicl Goldstcin Irrevocable ’Ti~rst mmx NO. G O I  04x/09 

Ii~evocablc Trust l‘/b/o Mark C. Burlon, dated Dcccmbel- 15, 1 
REBE(I‘C‘A bliOMER HU 
and KENNETTI IIIRSC‘H; 

P1 ai til i ffs, 

.RTON; ARTH I J R  klXGENRAUM; 
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appraiser.” De~eiidaiit/teiiai~l opposcs tlic motion. 

’The rollowiiig l’acls are iiol disputed uiilcss otherwise noted. By a ground lease dated July 

Manhallan. The lease providcd for 3 initial term of 25 yem,  tlircc successive rciicwal periods of’ 

20 years cacli, and ;I hurtl i  rencwal period oi- 15 years. Section 19.1 o f  the lease gc)vci-iis (lie 

rent aiiiouiit (ijr c d i  rcncwal term. ‘I’he rent hi-  thc h s t  renewal term is ‘‘a basic rental which 

shall equal six ( 6 % )  pcrcciit pcr aiiiium of the fair niarket valuc of thc land liereill clcsci-ihed, 

coiisidcrcd as vacant and uniniproved, but in iio cvcnt less than ltiirty thousand ($30,000) dollars 

per an11urn or the hasic rent payable at the leiinination of the first leiin, whiclicver is greatcr.” 

‘I’he rent h i -  IIie secoiid rciiewal tcnn is “ a  basic rental of six (6%) o f  the then niarkcl value of the 

land, but  i n  no cvent less lhan the basic r-ctit payablc during [he previous rental (em.” For tlic 

third and fourth renewal terms, the relit is “at basic rciitals of six (6%)) ol‘thc tlicn market valuc of 

the la i id ,  biit i n  IIO cvcrit slid1 any basic rental be less ~liari the basic rentr:tl oftlie previous tertii.” 

I k s u a n t  to Section 19.2, the tcnan( exercises its right to :I 1.enewa1 term by  noti1ying the 

laiidloid at leas1 12 months prior to tlic cxpiration of any renewal tci-iii, of “ils election to 

cxcrcjsc tlic riglit to rciiew the lenn 01 tllc lcasc for the first renewal tcnii or the subscqucnt 

renewal tci-iiis,”  id “[ii]poti the giving of such notice of election, thc lcasc . , . shi~ll bc deemed 

lo h e  renewed.” LJiidcr Section 19.4, illenant cxcrciscs its riglit lo rciicw for any 1-cncwd tcmi 

and the parties 

shall bc Liiialilc to agrcc in wi-iting on or bchrc a date nine (9) nioritlis prior to tlic 
date of coriiiiieiicemeiit of tlic relevant term as 10 ~ h c  Ihir market value ol’tlie land 
dcscribcd in Article I (consicicrcd as vaciirit and unimproved), such valuc slinll be 
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detenniiied in tlic fbllowiiig iiiaiiiicr: not less than eight (S) inontiis prioi- to  tlic 
date o~coiiiiiiciicciiiciit of thc relevant renewal tei-111, cithcr par ty  may give a 
notice to tlic other stating tlie name and adclrcss ol'a impartial person to acl as 
appraiser hcrcunder, atid within thirty (30)  days after (he r-cccipt o f  such nolice, 
the olhcr party shall give iioticc to tlic scndcr of [he first-nicntioned notice, 
likewise stating the iiai~ic and addrcss of an impar-tial pcrsnii lo act as a.ppraiscr 
Iicl-cuiidcr. The appraisers so specified in such notices shall bc liccnscd rea1 eslate 
brokers doing business i n  tlic Rorougli of Maiihattan, City and State of New Yo&, 
aiid liaving not less than ten ( I  0) years active cxpcricnce as I-ea1 cstatc lmkers in 
said Boroiigh. . . . If, within thirty (30)  days following the nppointmcnt of  the 
Ial(er of said appraisers, said two appraisers shall be mahlc to agrec iipori tlie tlicii 

Ihil- iiiarkct valuc of said land as aforesaid, tlic said appraisers shall appoint, by an 
instriuiient in writing, as third appraiser an impartial pcrso~i, siniilarly qualilicd 
who . . . shall proceed with tlic two :qyxxisers first nppoiiitcd to deteimine the 
then h i -  niarkct valuc of said land as ahi-esaid; provided however, that i fsuch 
valiic is not determined prior to thc date of commericeiiiciit o f  the relevant 
renewal teiiii, the said valuc shall be delermined as of such date. The written 
decision 01' any two of the appraisers so appointed tixing such h i r  ~iiarkct v d u e  of 
said Iaiid as aforesaid shall be binding and coriclusive on thc parLics. If, after 
notice of the appointment o f  an appraiser, the otlier party shall F d ,  williiii tlic 
above-specitled pcriod of thirty (30)  days, to appoint an appraisci-, such 
q p i n t n i e n t  o r  a similar qualilicd appraiser may be iiiadc iipori application 
willioul notice by t-lie person who shall have becii appointed ari appraiser hy tlie 
tlicri President of the C h m b e r  ol- Ccmiiiicrcc of tlie Statc of  Ncw York, 01- thc 
siiccess~ir body herealier constituted exercising similar fiinctions. 11. tlic two 
appraisers aforcsaid shall be uriable io agrcc within tliirly (30) days following the 
appointmcnt of the l a t h  of said appraisers iipon such valuc o f  mid land and shall 
fiiil to appoint io writing a third appraiser withiii thirty (30) d a y s  thercartcr, the 
necessary appraiser shall be appointed by said President , , . If~such hir markct 
value shall not lx determined hy tlie appraisers appointed as al'oresaid p r i o r  lo [lie 
date of coiiiniciiccmcnt of the renewal term, Lcsscc shall coiitiiiuc to pay the basic 
r-ciit payal,lc during tlie immediately prcccding tertii of tlie Icasc, and upon such 
value being detei-miiiecl by said appraisers, Lessee shall pay to Lessor any rent due 
to Lessor , . . or i i i  tlic cvcnt of an oveiyaymcnt, 1,cssee shall be ciititlcd to a credit 

Pursuant to provisions y Lroled abovc, tlic lease was 1-ciicwcd for the fir-st 'O-ycar renewal 

term which commenced in  1986. The parlies do not disputc that  del'ciidniit/tcnanl exei-ciscd its 

riglit to rciicw Ibr [lie second 2O-ycx rcnewal [enm wliicli coiiiiiiericed in  2000. In  Novcriibcr 

2005, tlie pai-tics iiict hut could riot reach an aycciiient as to tlic fair market valuc of the land, 
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wliicli is iiscd to compute the rcnt amount for lhc sccoiid i.cnewal teiiii. In ijccordalicc with the 

proccdLircs Imscrihcd by Section 19.4 of tlic lcasc, hy lcttcr dated November 1 1 , 2005, the 

landlorcl notified [lie tcnant that it was appoiiitiiig Rrian Clorcoran of CLisIirtiaii & Wnltcficld as i k  

;ippi-aiser to detemiirie Ihc fair iiiarket valuc of the laiid. By Idler cialed Dcccmbcr 9, 2005, tlie 

tcnant notified the landlord, that it was appointing Jci:omc I laims, President of Jcronic Hsiins 

Realty, Inc., as its appraisci-. 

At smic  point, Ihc landlord ohjcclcd thal l he  appraisal s l~o~i ld  not consider the lease ill 

val uiiig h e  preniises for p~irposes of eslablishing the rent for tlic 1-cncwal term. In R/lal-cll 2007, 

the landlord commenced a11 action in this courl for. declaralory and ir~juiictive relief (Lawrciicc A .  

Goldstcii) atid PliiJii> Goldstein, as Co-Trustees of the Etlicl Goldstein hcvocahle ‘I’rLIst, et a1 v. 

OAN Coi-p., 12 Broadway R.ealty I,I,C, ct al, Tiidcx No. 103470/07, Supreme C‘oui-t, Ncw York 

County), seeking to rcsolvc the issue as to wlictlicr tlic appraisal shoiild accourit for thc lease, and 

anotlicr issue as to whctlier the lcasc was iimpropcrly assigned in violation ol‘tllc lcasc. By a 

stipulation filed oil Scptciiibcr 24, 2008, the landlord discontinued Ihat actioii with prejudice. 

Addressing the uiiderlying issue raisccl in the coniplaiiit as to whcther l h e  leasc should be 

consider-ed in vduiiig tlie property, the parties explicitly stipulated that the prnpcfly “shall bc 

appraiscd i~iidcr tlic ground lcasc . . . as vacant and unimproved [and] suhjcct to the Lensc 

iiicluding, without litnitation, considering the effect of the Lease’s ex istcnce and diiration on the 

appraiscd valuc of tlic I md.” ’  

I n  JLinc 3008, the Coui-t of Appeals resolved tlie issite in another case iiivolviiig Ihe 
icleiitical issue, 1-cvcrsiiig tlic First Dcpai-tiiiciit and holding that %bsciit 311 agreenient lo the 
conti-ai-y, the crrccl o r  a net leasc niust Ix coiisidcrcd i n  valuing property for tlic purpose o r  
setting relit lor a renewal tcnii.” 936 Second Avcnuc I .P v. Second Coipra tc  Developiiicrlt c‘o, 
10 NY7d 638, 67.7 (2008). ncfcnd:int/tenaiit argues lhal the Court o f  Appeals decision in & 

I 
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It appears that nothing fiirthcr happened with tlic appraisal process iiiitil Novei-nbcr 26, 

2008, when landlord’s counsel wrolc to lenanl’s counsel that llie New Yolk State Chainhcr o f  

c‘oiiiiiici.cc iio longcr sclccts appraisers and suggcstcd :i suhstitule melhocl for appointirig a third 

appi’sisci-. By lcttcr tlatetl 1)ecenlber 5 ,  200& tena1~t’s comscl rcspoiidcd that thc Iiindlord’s lettei 

c:iriic as a bit of a sui-prisc” and that “the two-pni-ty appointed appraisers should be give11 ail ‘ L  

opportiiiiily to reach agreenient prior to appointing a lhird appraiser.” 

By letter dated 1)eceniher 1 1, 3008, landlord’s counsel respondeti that hc was “soiiicwhat 

suiyiised” since they had “been talking 011 and oil‘with respect to a ~iicllioclology for llxing the 

tliii-d appraiser in the event that our two respeclive appiaisers cannot a y c c  as to value or  :LS lo the 

thirci appi-aiser.” I ,antiloid’s counsel explained that his sitggestioii “tlint they agrcc on a 

nictliotlology to be used, iliiecessal-y, going hi-ward , . . was not iiitciidcd to foresldl the two 

appraisers ineeling and atlenipting to resolve niatters but lather 10 savc tiiiic i n  the cvcnl h a t  

issue arose.” C’ouiiscl also stated tlint “lw Jhilc you have contirmcd llial .Ieio~iie Ha~nls o f  Jcromc 

1 lainis Realty, liic. is thc Tenant’s :ippr:iiscr, you have not confirmed that he iiiccls tlic I,casc 

requircriicnts. . . . Wc bclicvc thal conipliancc with this rcqiiirenient IS integml to tl1c process set 

forth iii tlic 1 m s c .  Plcasc Iiave Mr. I Tajiiis conlimi that lie niccts those requirements.” Tenant’s 

counscl asserts that tlic parties “coiitiiiiicd to corrcspond on these issues tliro~igh March 2009.” 

On or about April 3, 2000, tlic laiidlnr-d ctoiiiiiiciiccd the iiislanl action seeking q x c i  f ie 

pcrlbriiiancc. Tlic coiiiplaiiit includes one claiiii for “a decree of spcci fic pcrlbriiiaiicc” requirins 

York Chi - i i i c l i t  Pni-tncrs I,P v. Gordon, 88 NY2d 7 I O  ( I  990), already controlled the “groiind rulc 
o f  sucli a11 appraisal,” in contravenlioii of the Appellale Division First Deparliiien(’s 1ic)Itlii~g in 
036 Second Avcniic T,P v ,  Second C‘orporatc Dcvclopmcnt c‘o, 37 AD3d 100 (1”  Dept 2007), 
rcvcrscd 1 0  N Y 3 d  628 (200‘b). 
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dcfcndant/tciiant to establish that  its proposed appraiscr, Jcroine Hainis, salisfies tllc 

i~eqiiirctiicnts of section 19.4 oftlie lcasc, aiid a second claim h i -  “a dccree o r  specilk 

13 er fo 1.111 ;i i i  c e’’ I-eq 11 i r-i 11 g dc li: 11 d a i i  t/t cii ;i r i  t to agree to ;i “re aso I i ab 1 c s I I b s tit ii ti: I 11 c tho d o logy Ib I’ 111 c 

selection of.. tlic third appr:tiscr.” 

Plaintiff/landlord is now moviiig lor s~~i~irnczry jiidgment 011 both claims for spcci Ilc 

performance. Thc iiiotion is clcnicd, and upon a scarch of the rccortl piirsiiant to CPI ,K 321 2(b), 

this CbLir-t cxcrciscs its discretion to grant s~ii~nnar-y judgiiicnl lo deC~i~da~itltcn~iiit disnlissing the 

complaint. See Liiclity eight Hlccltcr Co, LLC v. 88 Bleekei- Strcct Owners, liic., 34 AD3d 244 

(1” Ikpt 2006); Jackson v. I<ockefeller Center Properties, Inc, 290 AD2d 3 1 5  ( 1 ”  Dcpt 2002). 

Dcfcndant has produced suflicient evidciitiary proof cstablishiilg that i Is designatcd rippraisei-, 

Jcroiiic Tlaiiiis, satisfies the qii;ilificatioiis sel forth in tlie Scclion 19.4 oftlie lease, wliicli require 

appi-aiscrs to ‘%e licensed real estate brokers chiiig business in tlic Borough orMarili:ittan, City of. 

Ncw Yor-k a1id having not less than Len (10) tell years active experiencc as real estate brokers in 

said B 01-0 11 g 11, ’ ’ 

Dcfcndant subniits an allidavit f?om Jcroiiic Haiiiis that lic lias heen in the “real estate 

I>usiiiess in Manliattan for more than fifty years” and has “conclitctcd hundreds ir not thousands 

o r  appraisals over the years.” Haims further slatcs Iliat lie is an "experienced aiici licensed real 

estate broker,” a n d  ‘‘[l>]or iiiorc than ten years, I have bccn an activc ‘~.c:iI cstate bi-okcr’ iii 

M:inhallan ;is 1 ~iiiderstcz~~d Ilia1 tci-iii to be dcfined in thc Real Properly law.”’ Haims ailncxcs ii 

‘Since the lease docs iiot dctlnc tlie knii  “1-ea1 cstatc broker,” dcfcndant/teriarit relies 011 

the deliiiition used in New York’s Real Property Law, 1WL 3 440: 

“rc:il estate broker” iiieaiis aiiy persoon . . . who lor ariotlicr and h r  a i‘ce, 
comnijssion or other valuable coIisideration, lists for sale, sells, at iiictioii (31’ 
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copy of a New York State license, effeclive from June 2009 tlirougli M.ay 201 I ,  for Jcroiiic 

I Taim Realty lnc., which “has bccii duly licensed to Iransact business a s  ;i real eslate broker- and 

to rcpresented by Haims, .Icro~iic.’’ TTe also provides a print out from the New Y ork Deparliiient 

o r  Slate eAccssNY wcbsilc lbi- tlic Occupalional Licciising Manapxiciit Systcrii, iiidiciiting that 

Jcroiiic t laillis is cui-rciitly licensed thI-ougli May 201 1 as a coipol-atc rcal cstatc brolccr. 

I lainis specilically explains thal “for iiiorc tlian ten ycars, I liavc ndviscd comiiicrcial 

clicnts oil real estate i-narket strategy, i iicliiding, among other things, liming, location, mortgagc 

liimiciiig and investment rates, and, 011 lxhalf of such clienls, I have negotiated [he piirchase, 

sale and rental ol.coniiner-cial properlies throughout Manhattan.” IIc givcs Prcsbytcl-ian 1 lospitiil 

an example of “the cliciits rbr wliom I have provided such serviccs,” cxplaining that lie “advised 

h e  hospital 011 its purchasc of niaiiy commercial propci-tics,” including “3l’proxiniately a dozen 

such propcrtics locntcd east of Broadway adjacent to tlic ITarlcni Rivcr Dt-ivc aiid anotlicr on 

Baker Ficld. I dsu negolialcd the hospital’s purcliase of two properties: the Whitc Rosc 

Warehouse i n  the Rronx lj.0111 Lmry Silverstein, and Ihe hospital’s satellile facility on 61“ Strcct 

between Park Avcii~ic arid Madison Avenue.” Haims furlher explains h a t  lit: “negotiatecl tlic 

hospital’s nttciiiptcd pitrchase o r  111-upei-ty localed on Third Avcniic and 00‘’’ Streel, where the 

hospital plaiiiicd to acquir-e the Foundling Hospital for a11 East Side location,” and “ncgoliated 

the hospital’s lcasc for its niidtown Sports Mediciiie Facility located 011 Madison Avenue 

be~weeii 61’‘ i m i  6 ~ ” ~  Streets.” 

otlwwise,  exchanges, buys or renls, or offcrs to attcnipls 10 iicgotiatc a sale, at 
aiiclion or otlicnvisc, excliniigcs, purchase or I-ents of an eslate o r  interest in rcal 
estatc, . . . or iicgotiatcs or offcrs 01- al~empls to negotiate, ii loan secirred o r  to be 
seCiri-ed by ii mortgagc, other than a residential mortgagc loan . . . 
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As aimthcr example, Ilaims states tliat he “adviscd tlic United Nations Develnpment 

Corporalion 011 Ilic sale of a Manhattan property and, aiiiong otlicr things, dvertiscd tlic propcrrty 

in the Wall Street .Journal.” Finally, Hairns notes that “[o]vcr tlic last Ilu-ec and one half years, 1 

have met with dcfciidant andlor its counsel many times - and spokcn or eniailed tlicin 011 many 

othcr occasions - in preparation for the appraisal,” and “[als a result o f  the many 

coi~iniiiii7jc;itioiis (probably numbering in the dozens), 1 liavc bccome fimiliar with tlic facts 

necessary to perfom the appraisal and I have gciici-ated substantial work product at considerable 

expcllsc to L,csscc.” 

Based on the Ibregoing, it is clear that JIaiiiis Iias suhstantial expcricnce as an active 

licensed I-cal estatc brokci- in Manhattan, for at least ten years, whicli satisfies thc qudifcalioris 

for appr-aiscrs as spcci lied in section 19.4 of tlie lease. 111 light of’tliis deteiinination, plaintirf‘s 

firs1 claim lor specilic pcrlhi-imnce 1-cquiririg defendant to establish tha t  Haims satisfies the 

rcquiremenls of section 19.4 or the lease, is  now moot, and is dismissed as sucli. 

Plaiiiti W s  second claim .Tor specific perhi-naiice rcquiring dekiidant to agree to a 

substitute iiicthod I-br selecting a third appraiser, is dismissed without prejudice, a s  prematurc. 

The lease provision 1-equiring tlie designation of a third appraiser is triggered whcn the two 

appraisers selected by tlic parties are unable l o  reach an agreement as to the iiinrliet value of the 

property. Since i t  is undisputed that the palties’ a.ppi-aiscrs have not evcn begun the pl-ocess of 

detei-mining thc Iiiarlcct value or  the propcrty, it is uncertain whethei- a third appr-aiscr will eve11 

be iiccessaiy, so any issue to tlic metliod for clesignati1ig a third appraiser is premutui-c. 

\ 

Accordingly, it is liercl?y 

ORDERED that plaintiffs’ motioii for suniiiini-y jdgment  is dcriicd; and it is further 
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1 

ORT>ERED that Lipoil a scar-cli of thc rccoid piirsuant to CPLR 321 2(b), h i s  Court 

exercises its disci-elion to grant su~ninaryjud~mcnt to defendwt, clismissing the first clairn i n  thc 

co nip I a i  II t w i tli 1' I-cj lid i cc, and d i sni i ss i rig the second c 1 aim i 11 tllc co nip 1 ai n 1 w i 1 hout p rcj lid i cc, 

m d  the C'Iel-k is dit-cctcd to en~crjiidglncrlt accordingly. 

.ENTER: 
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