
Matter of Pav-Lak Indus., Inc. v Wilshire Ltd.
2009 NY Slip Op 33110(U)

December 17, 2009
Supreme Court, New York County

Docket Number: 114478/09
Judge: Eileen A. Rakower

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



4 

Justice 1 

- \I - 
M O T I O N  SEQ. NO.  02- 
ivo.rm CAL.  NO. 

_---- ~ -_---- -A___- 

were read on this mot ion totfor The following papers, nurribeacd 1 t n  

PAPERS NUMBERED a- 
Answering Affidavits - Exhibits __ --, -7, y; !i . 

- Notice of Motion/ Order t o  Show Causs - Affidavits - Exhibits ... 

---_--- -~~ -- -- 1 Replying Affidavits 

‘ 4  
R 

Upon the foregoing papers, it is ordered t h a t  this motion 
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PAV-LAK INDUSTRIES, TNC‘. , as Coiistruction 
Manager for ail agent of 6 I Fifth A V ~ I ~ L I ~  LLC:, 

Petitioner, Pav-Lak Industries, Inc. (“Pav-Lak”) brings this petition, by Order 
to Show Cause, seeking an oi-dcr of this Court granting a lisence pursuant to RPAPL 
6x8 1. Kcspondent Wilshirc Limited (“Wilshirc”) opposes. Pav-Lak is the 
Construction Manager for, and agent of, 61 Fifth Avenue LLC (711 Fifth”). 61 Fifth 
is the owncr o fa  lot at that address in the County and State ofNew York. Pav-Lak is 
oversecing a projcct which involves demolition of the existing structurc, and the 
subsequent constnrction of a residential condominium building. Wilsliirc owns thc 
adjoining lot, located at 59 Fifth Aveiiue. 

Pav-Lak claims that it has to enter Wilshire’s property to perform ccrtain work 
which includcs “installing bracing, shoring and performing underpinning work to 
provide necessary subsuri-ace support to the building on Wil shire’s property.” Pav- 
Lak asserts that cntry is ricccesary because of the “lack of adequatc sitbsurfacc 
support for arid the location ofthe south wall orthe building located on the Wilshire 
Property line and lawful construction ol‘6 1 Fifth’s Project.” Pav-Lak argues that the 
instant application is rieccesary becausc Wilshire has refused it permission to enter 
its property, despitc scveral attempts at negotiation. Pav-Lak subiiiits a proposed 
license agreemcnt here. 
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Wilshirc, i n  opposition, argues that Pav-Lnk’s proposed liceiise does not offer 
sufficient protections. Thus, Wilshire rcqircsts that, should the C‘ourt grant the 
petition, thc conditions contained in its proposed agrccinent shoiild be incorporated 
into any licensc issucd to 61 Fifth. Wilshire points out that it lias already been 
damaged by 61 Fifth’s work because, as a result of the demolition of the existing 
building at 61 Fifth, Wilshire has experienced flooding iii the baseiiieiit of the 
restaurant locatcd on its property. Wilsliire contends that 6 1 Fifth lias made no 
attempt to compensate it for its losses. 

The Pav-Lak proposcd license contains two protective clauses. Sectioii ( 5 )  
states, in rclcvaiit part: 

61 Fifth agrces to dcfcnd, indenmiry and hold hannless Wilshirc for thc 
direct and foreseeable losses, costs, claiiiis or darnagcs (including reasonable 
attorncy’s fccs aiid costs incurred by Wilshirc), as well as indemnify any lawfill 
occupants of the Propcrty from such loss or daiiiages, arising from the 
ncgligcnce, gross negligence, or reckless conduct in conncction with the Work 
and/or the activities being conducted by 61 Fifth or its coiistruction maiiager 
. . .oil the Property or the Project site or by virtuc of 61 Fifth’s failure to 
comply with this Agrecrnent, unless a claim against Wilsliire is covered by the 
insurance referred to in Paragraph 6 hereof. . . 

Paragraph (6) adds Wilshire as  an additional insured. 

Wilshirc adds thc following conditions to its proposed license: the 
in d e tm i f> c at i o 11 c 1 au s c s h ou 1 d protect W i 1 shire ag aiiis t n ny, no t o 11 1 y fo rc s c ca b 1 e 
losscs, ctc. for work pcrfomicd on Wilshire’s property or oil 6 1 Fifth’s property that 
affects Wilshire’s propcrly, and 61 Fifth should issue a oiic iiiillioii dollar bond. 
Wilsliire demands that it be made an additional insured on the insurance policies or  
any subcontractors or contractor iiivolved in the proj cct, whose work might affect 
Wilshire’s property. Finally, Wilshirc requests that i t  be provided with thc following: 
all plans, inspection and tcst reports relating to the project; an inspection, test and 
structural work schcdulc; notice of, and access to all project coordinatioii meetings 
during the undcrpinning and structural pliase of the prcojcct; and an opportunity for 
Wilshire’s eiigiiieer to review and approve or disapprove all work related to the 
structural and underpinning work. Additionally, Wilshii-e includes a provisioii that 
states that 61 Fifth will rcimburse it for any expenses incurrkd in repairing the 
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flooding damage to its property. 

H y  way of reply, Pav-Lak claiiiis that Wilshirc’s proposed liccnsc agrecmcnt 
is a “blank check,” especially with regards to the indciiinity aiid reimbursement 
provision contained therein. 

RPAPL $88 1 states, in relevant part: 

When an owner or lessee seeks to makc improvements or repairs 
to real propcrty so situated that such improvements or repairs 
cannot be imde by ilie owner. . . without entering the preniises of 
the acooinirig owiicr or lessec, and pennission so to enter has bcen 
refiiscd, the owner or lcssce seeking to make such improvements 
or repairs may c~iniiiciicc a special proceeding for a licence to 
enter . . . Thc pctitioii and affidavits, if‘any, shall state the fwts 
tiiaking such ciitry nccessary and the date or datcs on which entry 
is sought. Such liccusc shall be granted by the court in an 
appropriatc case upon such terms as justice reqitires. Thc licensee 
shall be liable to the adjoining owner or his lessec for actual 
damages occLirring as a result of the entry. 

RPAPL $88 1 should be read narrowly as it stands in derogation to thc conzlnon law 
which protects landowners f’rorn trespass. (see lleutschc Blink TrListv. 1211 Greenwich 
R ~ v ~ ~ . l o ~ r n e n t A , s , ~ o ~ . . ,  7 Misc.3d 1006(A), 2005 WL 7828 lO(N.Y.Sup.)[Sup. Crt. New 
York Cty. 20051). As such, granting a license under RPAPL $88 1 requires the Court 
to coiisider the “coimpeiiiig intcrests oftlic two adjoining landowners.” (Id. at WL *2) 

In T h t s c h e ,  pctitioncr sought to build aiid maintain scaffolding oil 
respondent’s property, in  ordcr to safkly demolish a building on its property. The 
court in Dmtschc found that there were scveral factual issues which could iiot bc 
dctet-rriincd on the papcrs. Those issues included whether herc  was a ~ i  alteniative to 
erecting scafl‘oldiiig, whether peti tioncr’s claim that detuolition was environinental ly 
necessary was boiia fide, and wliethei- tlic proposed demo lition included improper 
demolition of‘a party wall. 

RPAPL $88 1 rcquires, at a iiii~iitii~im, that the party scelcing a license must 
iiicludc “the facts making such entry nccessary and the date or dates on which entry 
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is sought.” In that rcgard, both Pav-Lalc’s proposcd licensc agrecnieiit, and Wilsliire’s 
counter proposal lack specificity. Bcfore it  can grant a licclnse piirsiiaiit to RPAPL 
$88 1 , it is critical that the C-’c~ii-t be appriscd of thc “exact nature, tiiiiing and extcrit 
of thc [work] rcquiring the liccnse.” (Dwt,sc#hc at WL*3). 

Wherefore it is hereby 

ORDERED that the petition is denicd. 

This constitutcs thc decisioii and order of the court. All other rclief rcquestcd is 
denied. 

DATED: Dcceiiibcr 17, 2009 
\ 

EILEEN A ~ K O  WER, J. S.C. 
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