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I O N  11612010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRAA. JAMES PART 59 
Justice 

Index No.: 1 12024/2004 

Motion Date: 

ANTHONY BONGIORNO arid THERESA FOGLIANO, 

10/06/09 
Plaintiffs, 

- v -  
Motion Seq. No.: 004 

ADRIAN GREENSTEIN, M . D . ,  DR. LUBLIN, DR. 
DECKER (MSMS) , MOUNT SINAI MEDICAL CENTER Motion Gal. No.: 
and SURGICAL ASSOCIATES, P . C . ,  

Defendants. 

The following papers, numbered 1 to 3 were read on this motion to set aside the verdict. 

I PAPERS NUYPERED 

Notice of MotionlOrder to Show Cause 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motion : 0 Yes PQ 

Upon the foregoing papers, 

Plaintiff moves to s e t  aside the j u r y  verdict as against the 

weight of the credible evidence and f o r  a new trial p u r s u a n t  to 

C P L R  4404 in this medical malpractice action. 

Plaintiff Anthony Bongiorno alleges that defendant Dr. 

Adrian Greenstein committed malpractice in the course of p o s t -  

surgical care and treatment. He claims that such negligence 

occurred  after Dr. Greenstein performed a hernia repair operation 

on him at t h e  defendant Mount S i n a i  Medical Center (Mt. Sinai) on 

April 11, 2002. In June' 2002, plaintiff Bongiorno was re- 
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admitted to the Mount Sinai for incision, drainage and 

debridement of his surgical wound at. which time t . h e  culture was 

positive f o r  ;;i Me~hicillin-resistant Staphylococcus a u r e u s  (MKSA) 

bclcterj.alL infection. Plaintiff alleges t h a t  such injury and 

consequent additional surgery and pain and suffering arose 

because in providing medical services to plaintiff, Dr. 

Greenstein departed f rom good and accepted standard of c a r e  in 

several respects. 

After both sides rested, this c o u r t  granted the motion of 

defendant Mt. . . S i n a i  t o  direct a verdict, as a matter of law, in 

its favor and dismissed the complaint against the hospital. 

As to the remaining defendant Dr. Greenstein, the trial 

ended in a jury verdict in his favor. The Jury unanimously 

answered “No” to the questions whether defendant Greenstein 

departed from good and accepted medical practice (1) in failing 

to use gloves when he examined plaintiff post-operatively; (2) , in 

failing to ensure t - h a t  the Jackson-Pratt drains W P L ~  removed in a 

timely manner ;  ( 3  j in disctiar-yiny t.he plaintiff Bonyiorno on 

April 16, 2002 without having cultured the drains; arid (4) i , n  

failing to re-culture the plaintiff Bongiorno’s wound after 

discontinuing the Cipro medication prior to mid J u n e  2002. The 

j u r y  answered “No”, wi.t.11 one juror dissenting, to the quest-ion 

whether def endarit Creei2stein departed from good a n d  accepted 

medical practice in discharyir-iy plaint.if€ Bongiorno from the 
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hospitcl on April 16, 

evaluate the plaintiff Bongiorno. 

2002 without performing lab work to 

Plaintiff argues that this court committed error in failing 

to put the case against defendant Mt. Sinai to the jury. He 

urges that there was evidence that deferitlait M t . .  Sinai was 

negligent in t-hat its residents failed to remove the J a c k s o n -  

Pratt drains when ordered by defendant Greenstein. He posits 

that the court committed error when, in the face of such 

evidence, it directed a verdict in favor of the defendant Mt. 

Sinai, as a matter of law. He conl-erlds t.hat s u c h  ruling was 

contrary to Collins v New York Hospital, 49 N Y 2 d  965 (1980), 

where the Court of Appeals stated that the failure of a hospital 

to carry out its responsibility to follow a physician‘s order can 

be .found to be malpractice, citing Toth v Communitv Hospital at 

Glen Cove, 22 NY2d 25.5 (1979). 

In T o t h ,  the Co~r-t of Appeals ruled that. the primary 

responsibility of a hospital‘s nursing s t a f f  is to follow 

physician‘s orders. On that basis, the Toth court held that 

since t h e  plaintiffs made out. a prima facie case that the nurses 

hac1 not ronformed t.o the pediat.rician’ s orders, t.he trial CCNII t 

erred iri n o t  submitting t.11~: case a g a i n s t  t h e  hospital to the 

j u r y .  2 2  N Y 2 d  2.5.5, 264-265. 

T h i s  court. disagrees w i t h  plaintiff that it misapplied the 

law with respect to Mt. Sinai’s liability. First, in Collins, 
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t h e  C o u r t  o f  A p p e a l s  m o d i f i e d  t h e  a p p e l l a t e  c o u r t ’ s  o r d e r  t o  t h e  

e x t e n t  t h a t .  i t  v a c a t e d  t h e  judgment. a g a i n s t  t h e  hospital. T n  

d o i n g  so,  t h e  C o u r t  o f  Appeals rejec:t_ecj the c o u r t ’ s  I e a s o r l i n y  

t h a t  t.he h o s p i t a l  c o u l d  not.  be c a s t  i n  damages f o r  f a i l i n g  t o  

c a r r y  o u t  a c e r t a i n  t e s t  b e c a u s e  t h e  d o c t o r ’ s  d i s c h a r g e  of  i n f a n t  

p l a i n t i f f  f rom t h e  h o s p i t a l  c o n s t i t u t e d  a r e v o c a t i o n  of  o r d e r  t o  

per fo . rm s u c h  t e s t .  

n e g l i g e n c e  s h o u l d  have  b e e n  d e t . e r m i n e d  b y  t h e  jury, t h e  C o u r t  o f  

A p p e a l s  r e a s o n e d  t h a t  t h e r e  was e v i d e n c e  i n  t h e  r e c o r d  t h a t  

r a t h e r  t h a n  a r e v o c a t i o n  of  i t s  o r d e r ,  t h e  d o c t o r ’ s  failure t o  

p e r f o r m  t h e  t e s t  a r o s e  b e c a u s e  o t h e r  i m p r o p e r  a c t i o n s  t a k e n  by 

t h e  h o s p i t a l  made i t s  p e r f o r m a n c e  more risky t o  t -he  p a t i e n t .  

H o l d i n g  t h a t  t h e  q u e s t i o n  of  t h e  h o s p i t a l ’ s  

H e r e ,  e v e n  a s s u m i n g  t.ha t Dr. G r e e n s t e i n ‘  s f o r b e a r a n c e  i r i  

r emov ing  t h e  d r a i n s  d i d  n o t  c o n s t i t u t e  a r e v o c a t i o n  o f  h i s  o r d e r  

t o  remove t h e  d r a i n s ,  p l a i n t i f f  a l l e g e s  n o  s e p a r a t e  c o n d u c t  on 

t h e  p a r t  of  t h e  h o s p i t a l  t h a t  impeded t h e  r emova l  o f  t h e  d r a i n s .  

T o t h  i s  a l s o  d i s t i n g u i s h a b l e  f rom t h e  f a c t s  o f  t h i s  c a s e .  I n  

T o t h ,  t h e  c o u r t  €ound t h a t .  p l a i n t i f f s  had  i n t r o d u c e d  s u b s t a n t - i a l  

e v i d e n c e  t h a t  t h e  n u r s e s  h a d  not .  con fo rmed  t o  t h e  p e d i a t r i c i a n ’ s  

o r d e r .  

i n f a n t s  stiou1.d r e c e i v e  oxygen a t  t h e  r a t e  o f  6 l i t e r s  p e r  m i n u t e  

f o r  t h e  f i r s t  1 2  hours, a n d  t h e r e a f t e r  a t  t h e  rate of  4 l i t e r s  

p e r  m i n u t e ”  ( T o t h  v U o m 1 u n i t . y  f io: . ;pital ,  23 N Y 2 d  255, 258, s u p r , 3 j .  

‘There was a l s o  d o c ~ . ~ m e ~ - ~ t a r y  E ? v i d e n c e  that t e n d e d  to p r - ~ v e  t h a t  t:.he 

I n t r o d u c e d  a t  t h a t  t r i a l  were “ w r i t t e n  orders t h a t  t h e  
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n u r s e s  n e v e r  c a r r i e d , o u t  t h a t  p a r t  o f  t h e  o r d e r  that d i r e c t e d  a 

r e d u c t i o n  i n  t h e  amount o f  oxygen a d m i n i s t e r e d  t o  t h e  i n f a n t s .  

Here, w h i l e  D r .  G r e e n s t e i n  t e s t i f i e d  t h a t  h e  w r o t e  a n  o r d e r  

f o r  t h e  r e s i d e n t s  t o  remove t h e  d r a i n s  s e v e r a l  days b e f o r e  t h e y  

were u l t i m a t e l y  removed a n d  that t h e  r e s i d e n t . 5  s h o u l d  f o l l o w  thr .  

p h y s i c i a n ' s  o r d e r ,  t h c r c  i s  3 1  sc evicleri(::e, which i 5 n o t  

c o n t e s t e d ,  t h a t  oyer t h e  c o u r s e  of  days, D r .  G r e e n s t e i n  h i m s e l f  

h a d  t h e  o p p o r t u n i t y  t o  see t h e  d r a i n s  a n d  e n s u r e  t h e i r  removal. 

Such i s  u n l i k e  t h e  t a s k  d e l e g a t e d  t o  t h e  n u r s e s  i n  T o t h ,  where 

t h e  e n t r i e s  o f  the amount of  oxygen  that tkie n u r s e s  r e c o r d e d  i n  

t h e  c h a r t  r a i s e d  a q u e s t i o n  of  f a c t  a s  t o  how much oxygen was 

a d m i n i s t e r e d .  

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  j u r y  found t h a t  t h e r e  was 

no  d e p a r t u r e  on t h e  part o f  d e f e n d a n t  G r e e n s t e i n  i n  failing t o  

e n s u r e  t h a t .  t h e  J a c k s o n - P r a t t  d r a i n s  were removed i n  a t i m e l y  

manner .  Such f i n d i n y  b e l i e s  a n y  c l a i m  t . h a t .  ar iy  h o s p i t a l  

r e s i d e n t ,  whom D r .  G r e e n s p a n  s u p e r v i s e d ,  was n e g l i g e n t  i n  f a i l i n g  

t o  do s o .  I n  a n y  e v e n t ,  as t - h e r e  i s  n o  e v i d e n c e  t h a t  t h e  

h o s p i t a l  f a i l e d  i n  i t s  h a n d l i n g  of  t h e  d r a i n s ,  s e p a r a t e  a n d  a p a r t  

from Dr. G r e e n s t - e i n ' s  f a i l u r e ,  a d i r e c t : e d  v e r d i c t .  i n  f a v o r  o f  t h e  

h o s p i t a l  was p r o p e r l y  g r a n t e d .  

The c o u r t  h a s  c o i n s i d e r e d  p l r 3 i n t i f f ' s  o t h e r  a r g u m e r i t - s  w i t h  

r e s p e c t  t o  d e f e n s e  c o u n s e l ' s  c o n d u c t  d u r i n g  t h e  t r i a l  a n d  Dr. 

- 5 - 

[* 5]



G r e e n s t e i n ' s  p a r t i c i p a t i o n  a n d  find t h a t  s u c h  complaints p r o v i d e  

n o  b a s i s  t o  upset t h e  j u r y  award .  

A c c o r d i n g l y ,  i t  i s  

O R D E R E D  and A D J U D G E D  that the plaintiffs' m o t i o n  is DENTED ' 

i n  i t s  e n t i r e t y .  

T h i s  i s  t h e  d e c i s i o n  and  o r d e r  of  the c o u r t .  

Dated: December 2 3 ,  2 0 0 9  E N T E R :  
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