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EMILY JANE GOODMAN, J;S.C.: -

Plaintiff New York Diagnostic Medical Care P.C. a/a/o Dawn
Meyer-Barrett et al. (Diagnostic) moves, pursuant to CPLR 3212,
for summary judgment in the amount of $60,714.54, plus interest
and attorney’s fees, and for summary judgment dismissing the
defengse of lack of medical necessity.

FACTS

Diagnostic is a medical facility that performs magnetic
regonance imaging (MRI). In this action, it is the assignee of
various patients that had MRIs performed at the facility.
Diagnostic seeks to recover assigned first party no-fault
benefits. Defendant Geico Casualty Insurance Co. (Geico) is the
no-fault carrier covering each of the assignors. Diagnostic
mailed a claim form for each assignor, as well as an assignment
form. The claims were all timely made. Geico denied each of the

claims based upon a peer review concluding that each MRI was not
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medically necessary. Diagnostic contends that the no-fault
regulations do not authorize the denial of a medical claim based
upon a peer review, and that, therefore, Geico’s failure to pay
the submitted claims within 30 days of the submigsion of the
claim was improper.

DISCUSSTION

The insurance regulations require an ingurance company
covering no-fault accidents to either pay or deny a claim within
30 days after the company receives the claim. 11 NYCRR 65-3.8.
The regulations further provide:

(4) If the specific reason for a denial of a no-fault

claim, or any element thereof, is a medical examination

or peer review report requested by the insurer, the

insurer shall release a copy of that report to the

applicant for benefits, the applicant's attorney, or

the applicant's treating physician, upon the written

request of any of these parties.
11 NYCRR 65-3.8 (b).

In accordance with this regulation, the courts have
concluded that an insurer can rely on a peer review report to
support a denial of medical benefits. See e.g. Channel
Chiropractic, P.C. v Country-Wide Ins. Co., 38 AD3d 294 (1lst Dept
2007); A.B. Med. Servs., PLLC v GEICO Cas. Ins. Co., 39 AD3d 778,
779 (2d Dept 2007); A.B. Med. Servs., PLLC v Liberty Mut. Ins.

Co., 39 AD3d 779 (2d Dept 2007); New York Univ. Hosp. Rusk Inst.

v Government Empls. Ins. Co., 39 AD3d 832 (2d Dept 2007).

Diagnostic unpersuasively attempts to distinguish these cases,
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and points to inapplicable health ingurance cases (not no-fault
cases) that have concluded that, in order to use peer review to
reject a medical claim, an insurer must demonstrate that the
policy granted it such a right. See Strasgsberg v Connecti;ut
Gen. Life Ing. Co., 182 AD2d 1055 (3d Dept 1992); Penoyer v
Guardian Life Ins. Co. of Am., 167 AD2d 915 (4™ Dept 1990). 1In
the cases cited by Diagnostic the policies stated that they would
cover expenses for care that was pfescribed by a physician.
Thus, those policies did not provide for the insurance company to
evaluate the validity of such expenses, unlike the no-fault law.
Further, the no-fault statute, Insurance Law § 5102 (a) (1),
states that no-fault insurance is to cover “All necesgary
expenses incurred.” Peer review is used by insurers to support
their determination as whether an expense 1s necegsary and
nothing Diagnostic has argued supports a court interpretation
that would, as a matter of law, prohibit peer review when the
plain language of the regulation indicates that such review ig
contemplated in order to ascertain the necessity of any given
medical procedure. If, as Diagnostic argues, the danger of peer
review in denying legitimate claims is more serious than the
dangers of unneeded procedures being ordered and paid for by no-
fault, that is an issue for the Legislature to address.
Diagnostic’s arguments comparing workers’ compensation laws

and social security benefits are inapposite. Different bodies of
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law are involved in those areas, and those rules cannot be
imported into no-fault laws and regulations, especially when. the
no-fault statutes and regulations specifically note the existence
of peer review. Similarly, Diagnostic’s attempt to limit peer
reviews to dentists or plastic surgeons seeking compensation for
non-emergency treatment is not compelling. The controlling
regulation for that matter, 11 NYCRR 65-3.16 (1l1), concerns a
propoged course of treatment, and there ig nothing in that
subsection which indicates that it is only under those conditions
that a no-fault carrier can ascertain whether a procedure is
medically necessary. To the contrary, both Insurance Law § 5102
and 11 NYCRR 65-3.8 (b) (4) presume an insurer’s ability to
utilize peer review.

Inasmuch as there-is no serious question that Geico denied
the claims in a timely manner, summary judgment is not warranted
on the basis of any alleged failure to respond in a timely
manner.

Diagnostic has failed to offer any evidence that the MRIs
that it performed were medically necessary. Geico has submitted
the peef review reports indicating the reasons that the MRIs were
not medically necessary. Although Geico has not cross-moved for
summary judgment, it asked that the court search the record, and
grant it summary judgment if Diagnostic falls to rebut the

medical evidenqg'that it submitted. The court declines to do so.
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While the court can sgearch the record and grant reverse
gsummary judgment in appropriate circumstances, here, Diagnostic’s
prima facie burden did not include evidence that the MRIs were
medically necessary. Rather, medical necessity is a defense
raised by Geico. Thus, the question of medical necessity need
not be reached in evaluating Diagnostic’s claim, and it was under
no obligation to present such evidence. Accordingly, this is not
a matter in which searching the record is appropriate, because it
would impose a burden on Diagnostic which was not part of its
motion. Thus, even though a failure to rebut the medical
necessity evidence presented by Geico could result in summary
judgment in Geico’s favor had Geico cross—moved for such relief
(see e.g. A Khodadadi Radiology, P.C. v N.Y. Cent. Mut. Fire Ins.
Co., 16 Misc 3d 131[A], 2007 NY Slip Op 51342([U] (App Term, 2d &
11** Jud Dists 2007), that outcome is inappropriate at this time,
and the question of medical necessity will be addressed at trial.

Accordingly, it is hereby

ORDERED that plaintiff’s motion for summary judgment is
denied; and it is further

ORDERED that the parties appear for a pretrial conferenlsrgpll

February 18, 2010. ' so
Dated: December 23,f'2ooF' L E D 0




