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SUPREME COURT - STATE OF NEW YORK 
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P R E S E ' N T :  

I Ion JOSEPH C. PASTORESSA 
Supreme Court 
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- against - 
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-against- 

MOTION DATE 5-29-09 
ADJ. DATE 6-24-09 
Mot. Seq. # 003 - MD 

# 004 - MD 

GRESE-IIN, ZIEGLER & AMICIZIA, LLP 
Attorneys for Plaintiff 
199 East Main Street, Box 829 
Smithtown, New York 11'787-0829 

STEINBERG & CAVALIERE, LLP 
Attorneys for DefendantiThird-Party Plaintiff 
50 Main Street 
White Plains, New York 10606 

KAUFMAN, BORGEEST & RYAN, LLP 
Attorneys for Third-party Defendant 
120 Broadway, 14th Floor 
New York, New York 1027 1 

I poii t l i t  tollowing papers numbered 1 to 41 read on these motions for dismissal and summary iudgment ; Notice of 
1 - 20; 30 - 34 ; Notice of Cross Motioii and supporting papers --; 

27 - 29 ; Other 
' ~ ~ ~ ~ t i ~ ~ t i  Orclcr t o  Show Cause and supporting papers 
i u c \ +  er-iiig Allidavrts and supporting papers 21 - 26; 35 - 41 ; Replying Affidavits and supporting papers 

1 a&& rc ) it is, 

ORDERED that this motion by the third-party defendant for dismissal and this motion by the 
J ~ J ~ J ~ I I ~  f f'or summary judgment are consolidated for the purposes of this determination; and it is further 

ORDERED that this motion by the third-party defendant, Rinaldo A. Pace, for an order pursuant 
1 1  ( 1'1 R 32 I I (a)( 1 )  and (7) dismissing the third-party complaint in its entirety is denied; and it is 

ilirl l ~ v r  

ORDERED that this motion by the plaintiff, Louise Ann Orosz, for summary judgment in her 
o r  ('vi tlic conrplaint is denied. 
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I lie plainliff, Louise Ann Orosz (Orosz), the Executrix of the Estate of Alice Gast, her deceased 
i:iothei. commenced the underlying action against William J. Eppig (Eppig) for alleged legal malpractice 
iii iiq$igeiitly and prematurely advising Orosz in September 2008 to distribute the Estate’s assets. Orosz 
lllcccs thar after the distribution of assets, she received notice in October 2008 of a claim against the 

1 \late froin the Suffolk County Department of Social Services (DSS) in the sum of $36,326.43 for 
meciic:rl assistance provided to Alice Gast, for which Orosz is now personally liable. The defendant 
I ppig d x q u e n t l y  commenced a third-party action for contribution and indemnificar.ion against the 
~ L ~ o r n c y .  Iiinaldo A. Pace (Pace), who referred Orosz to him in early 2008 for probate of Alice Gast’s 
\I i l l  t’ppig nllcges that Pace continued to represent Orosz and the Estate on various matters after said 
!elc.rr.al. including the sale of Alice Gast’s premises which was the primary asset of the Estate, and knew 
I 3 ;  I )Sq‘ claim but never advised Orosz to resolve said claim prior to the distribution of the Estate’s 

In Scptember 2007. Alice Gast had retained Pace to draft her will and on September 28,2007 she 
mi e\iccuted her will. ‘Then, on October 29, 2007, Alice Gast died following complications from 
wrrer:, I’ursuant to the will, Orosz was nominated and appointed Executrix of her mother’s Estate. In  
(:<+I iv 2OOX. Pace referred Clrosz to Eppig for the purpose of probating the will to obtain Letters 
f c\~aiiicntaiy fi-om Surrogate’s Court. On May 23, 2008, Orosz retained Pace with respect to the sale of 
2111 c ( ;a.;t’.; premises located at 17 Long Street in Lake Grove, New York. Pace ordered a title search of 
U I ~  propert? in November 2007 and May 2008 and both title reports indicated the sole lien on the 
1’1 o p e r ~ j  to be a bank mortgage in the sum of $6,650.00. L,etters Testamentary were issued to Orosz on 
111iv’ 1 K. 2OOX 1 he closing on the property occurred on August 12,2008, Pace prepared the closing 
\l<itcmxt and after the closing Orosz left with the checks and deposited them in the Estate’s account. 

In carly September, Eppig sent letters to Alice Gast-s four other children informing them that the 
i \t.tte uas iiow in a position to pay the beneficiaries the specific bequests contained in the will. The 
I \t,ite‘s proceeds were thereafter distributed pursuant to the terms of the will to Alice Gast’s children. 
~uhscqueiitly, Oiosz received a letter dated October 17, 2008 from DSS informing that a Bond and 
\lo-tg;ige that Alice Gast had executed in July 1965 was due in the sum of $8 1,426.9 1 and that DSS was 
i ptcferrecl creditor of the Estate for Medicaid granted to Alice Gast and that the claim was $36,326.43. 
! ppig liixcd said letter to Pace. Thereafter, by letter dated November 5 ,  2008, DSS notified the plaintiff 
i f ~ c ~ k  i t $  I3oiid and Mortgage had not been properly indexed at the Suffolk County Clerk’s Office and that 
I ~ \ o u l d  no1 be enforcing the mortgage. The Court’s computer records indicate that no note of issue 
i$$i\  lw:ii filed in this action. 

I he third-party defendant, Pace, now seeks dismissal of the third-party complaint pursuant to 
b I’i I< 371 1 (a)( 1 ) and (7) on the grounds that Pace represented the Estate solely in cclnnection with the 
x , i i r  0 1  Al ice  (kist’s premises, as evidenced by the retainer agreement dated May 23, ;!008 executed by 
~ n w .  which representation ended when Orosz received the sale proceeds, and the premises was sold 
u. i t h  good title inasmuch as both title reports that Pace ordered prior to the sale of the premises showed 
no iicn.; other than the bank mortgage. In addition, Pace asserts that the third-party claims fail for lack of 
PI 11) inasmuch as Pace did not owe any duty, including the duty to provide legal advice on the 
lilstrihittioii 0 1  the Estate’s assets, to Orosz in her individual capacity. Pace asserts that said duty 
k longed  to  1:ppig inasmuch as he probated Alice Gast’s will and as evidenced by Eppig’s informal 

[* 2]



i c i i i i i i i t i n g  of the Estate and letters to Alice Gast’s children and Receipt and Releases to the children, 
1 ppig volely handled the distribution of assets without any notification to Pace. Moreover, Pace asserts 
f hat inasmuch as there was no contractual relationship between Pace and Eppig, there is no basis for the 
.. (Inlractiia! indemnification claim. 

111 opposition to the dismissal motion, Eppig points to the submitted retainer agreement dated 
Ilai 2 i. 2008 to demonstrate that it makes no mention of the Estate therein and was signed by Orosz in 
iii’i indi\idual capacity as well as an e-mail dated September 18, 2008 purportedly from Pace’s office lo 

) r c w  concerning distribution of the Estate’s funds to show that Pace was still representing Orosz and 
[!IC I-state nl‘ter tlte closing date of sale of the subject premises and that Pace was aware of the 
~~i~tr-ibtition ol‘the Estate’s assets at the time they were being made. Eppig contends that the 
documentary evidence demonstrates that he and Pace were representing Orosz and %ere aware of her 
Jiqlri hution of’ assets in September 2008 such that both are responsible to the plaintiff. 

In thc context of a legal malpractice claim, as in any other case, when determining whether a 
1 (11 id third-party claim for contribution exists, the decisive issue is whether the third-party defendant 
w, rcl a dut j  to the plaintiff which was breached and which contributed to or aggravated the plaintiff’s 

dmiagec (Kosner v Paley. 65 NY2d 736, 738; see, Aglira v Julien & Schlesinger, P.C., 214 AD2d 
- %  1 8 3  1 An attorney does not owe a duty of care to his adversary or one with whom he is not in 

I W \  it! (Matter of Podolsky v Narnoc Corp., 196 AD2d 593; see, Aglira v Julien Mr Schlesinger, 
l’.( .. supra)  The predicate for common-law indemnity is vicarious liability without fault on the part of 
th\ proposed indemnitee, and it follows that a party who has itself participated to some degree in the 

rc~ngdorng cannot receivc the benefit of the doctrine (see, Kagan v Jacobs, 260 AD12d 442). 

4 motion to dismiss a complaint based on documentary evidence pursuant to CPLR 321 1 (a)(l) 
~ ~ 1 t ~ ~  hc granted only where the documentary evidence that forms the basis of the defense is such that it 
tcst)l\ vs all ol’the factual allegations as a matter of law, and conclusively disposes of the plaintiffs 
i iaiins (see. Turkat v Lalezarian Developers, Inc., 52 AD3d 595, 596; see also, Coshen v Mutual 
I - i f t b  Ins. Co. of N.Y., 98 NY2d 3 14, 326; Mazur Bros. Realty, LLC v State of New York, 59 AD3d 
I O i  4/12. Troccoli v Zarabi, 57 AD3d 971, 972). 

In considering a motion to dismiss pursuant to CPLR 321 1 (a)(7), the court skiould accept the 
I ~ i i  alleged i n  the complaint as true, accord the plaintiff the benefit of every possible favorable 
irittrctice. and dctermine whether the alleged facts fit within any cognizable legal theory (see, Turkat v 
I Aemrian Developers, Inc., 52 AD3d at 595-596; Town of Riverhead v County of Suffolk, 39 
Z l l i t i  517. 539: Hartman v Morganstern, 28 AD3d 423,424). When evidentiary material is 
.~visiclcrc.d. the criterion is whether the proponent of the pleading has a cause of action, not whether he 
!LL\ stateti one, and, unless it has been shown that a material fact as claimed by the pleader to be one is 
ilol it J,tct at all and unless it can be said that no significant dispute exists regarding it. again dismissal 
h r i l d  not eventuate (see, Guggenheimer v Ginzburg, 43 NY2d 268, 275). 

1 icrc. h e  third-party complaint states legally cognizable causes of action against Pace for 
. (ui1rihitioii rind indemnifilcation and the documentary evidence submitted is not dispositive of the 
t l i i id -par t~  claims (see, CPLR 321 1 (a)(l) and (7); Weiss v Cuddy & Feder, 200 AD2d 665, 667; see 
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I I V .  Stein \ Garfield Regency Condominium, ~ NYS2d -, 2009 WL 2960388,2009 NY Slip ( lp  
1 ) o ~ ~  1 INYAI) 2 Dept Sep 15,20091; Walker v Kramer, 63 AD3d 723; Turkat v Lalezarian 
De\ eloper$, Inc.. 52 AD3d at 596). The extent of Pace’s knowledge of a potential DSS claim as the 
prc1w-u- ol illice Gast’s will is unclear at this juncture and the documents submitted indicate a possible 
’1 ci-lap o t duties of Pace and Eppig to fully inform Orosz and the Estate concerning tlhe proper 
J i y ~ ~ s i t ~ o i i  and distribution of the sale proceeds of Alice Gast’s premises (cf. Conti v Polizzotto, 243 
Il)!d 6 7 2 )  I‘herefore, Pace’s motion for dismissal of the third-party complaint is denied. 

( h x w  now requests summary judgment in her favor on the complaint on the grounds that it was a 
,icp,utiirc Irom the minimum standard of law practice for Eppig to advise her to completely distribute the 
1 slate‘s modest assets prior to the expiration of the seven month period of Surrogate’s Court Procedure 
X C i  (%’PA 1 5 I802 without informing her of the risk of personal liability for claims made against the 

f \l,ite II. i t h i i i  said period after the distribution. In support of her request, Orosz submits her affidavit 
that shc followed Eppig’s advice to distribute the Estate’s assets approximately three months 

~ i l c ‘ r  (lie issuance of Letters Testamentary and upon receipt of the DSS claim attempted to recoup the 
3 I 51 I i h i t  i o n  from her siblings without success and that as a result of erroneous legal advice, she is now’ 
p wn;il l j  liable for payment of the sum of $36,326.43 to DSS. Orosz also submits tlhe affidavit of an 
<\r)ert lvitncss, Adam Minella, Esq., who represents estates and their fiduciaries opinling that there was a 
~1r~3Lir1iu-e under the circumstances of this action. 

In opposition to the motion for summary judgment, Eppig argues that Orosz knew or should have 
h i i o t t i i  ot’lhc IXS  claim prior to retaining him and distributing the Estate’s assets inasmuch as she 
r:ieritioned a lctter from DSS at their first meeting but never revealed its contents and that Orosz 
preiumablj  knew, that her mother had been receiving medical assistance from DSS for ten years such 
iti,ii  h i  failure to advise o f a  potential DSS claim was not the proximate cause of her personal liability. 
i ( i i t l i ~ ~ ~ .  he argucs, if Orosi knew or had reason to know of the DSS claim, she would be personally liable 
r c g m l l c s ~  01’ whcn she disbursed the Estate’s assets. In addition, Eppig contends that the request for 
~ ~ i i i i i ~ i i i i ~ ~  iudgment is premature at this juncture inasmuch as his counsel has not yet had the opportunity 
r ( 1  dcpose 0ros;l on these matters. Eppig also contends that the action is premature since Orosz has not 
ii 11.1 \aid I)SS claim so she has not yet sustained actual damages. 

1 1 1  prev;~iI in an aclion to recover damages for legal malpractice, a plaintiff must establish that 
r l ~ c  ittcrriic! Ihiled to exercise the ordinary reasonable skill and knowledge commonly possessed by a 
iiiciiih:i of rhc legal profession and that the attorney’s breach of said duty proximateky caused the 
; ~ l ~ i i i i t i l ‘ l ~ t o  \u\tain actual and ascertainable damages (see, Rudolf v Shayne, Dachs, Stanisci, Corker & 
h u e r  8 N Y ? d  438,442; see also, Hashmi v Messiha, NYS2d ~, 2009 WL 3048417,2009 NY 
h l i ~ i  0 1 7  0606S INYAD 2 Ilept Sep 22, 20091). To establish causation, a plaintiff must show that he or 
x h t ~  w o u l d  ha\,e prevailed in the underlying action or would not have incurred any damages, but for the 
ilt<’:-iic> ’ \  ncgligence (see, Rudolf v Shayne, Dachs, Stanisci, Corker & Sauer, supra). An attorney 

i j ~ s u  not \ h i l t  lo the client Ihe legal responsibility the attorney was specifically hired to undertake 
ivc  iu>c o l  the attorney’s superior knowledge (see, Hart v Carro, Spanbock, Kaster & Cuiffo, 21 1 
11 l!d 6 1 7 .  0 19: Cicorelli v Capobianco, 90 AD2d 524, 525, affd 59 NY2d 626). 
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\ i i  cxecritoi or executrix is protected from personal liability in making lawful payment or 
i i i i i i twt ion 01 the funds of the estate after waiting seven months from the date of issuance of his or her 

sertci.. testaiiicntarq (see, SCPA $1802, EPTL $1 1-1.5; Matter of Gill, 199 NY 1.55; Matter of 
Iluscher's Estate, 251 App Div 156; see also, In re Segall's Will, 287 NY 52). However, said 
' w t c c  tron does not go so far as to shield an executor or executrix if he or she has made payment or 
iiitriimtioii in bad faith and ?it has always been held that good faith requires the executor or executrix to 

i c c o g ~ i i ~ c  claims oi'which he  or she has knowledge, at least to the extent of citing the claimants upon his 
+iml ,tccountiiig (sce. id). 

I icrc. wmniary judgment is inappropriate before adequate discovery has been conducted 
i)nL~crniiig. :iinonp other things, what matters Eppig was specifically retained to undertake and the actual 

v.,op m d  extent of his reprcsentation and whether Orosz knew of a potential DSS claim but failed to 
J i s c l ~ w  11s cxrstence to Eppig prior to the informal accounting (see, CPLR 3212 [fl;  Kkw Gardens 
Hills Apartment Owners, Inc. v Horing Welikson & Rosen, P.C., 35 AD3d 383; P1:aza Investments 

Kim. 208 AD2d 704; Cicorelli v Capobianco, supra; see also, Maddux v Schur, IO AD3d 873; 22 
i. C K I? $ I2 1 5.1 1. The Court notes that no copy of the retainer agreement between Eppig and Orosz 

heeri siibmittecl. In addition, the Court notes that to the extent that the complaint alleges that the 
7/ ' ir i i l if ' f  has incurred personal liability for the DSS claim that she would not otherwise have incurred but 
i r u  ~rroiieous Icgd advice, said personal debt although currently unpaid is an identifiable loss 
Lon~ l i l i i t i ng  actual and ascertainable damages (see, Proskauer Rose Goetz & Mendelsohn LLP v 
Vunao 270 AD2d 1.50; see also, Plymouth Organization, Inc. v Silverman, Collura & Chernis, 
!'.( n 2 1 41 ):d 463). 

\ccordingiy, the motion by the third-party defendant, Rinaldo A. Pace, for dismissal and the 
!y tlic plaintiff, Louise Ann Orosz, for summary judgment are denied. ; 1011 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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