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SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK
COUNTY OF NASSAU - PART 15

PRESENT: HON. WILLIAM R. LaMARCA

Justice
MARY IMMACULATE HOSPITAL-CARITAS Motion Sequence #1

HEALTH CARE a/a/o RENE KALAW; Submitted October 22, 2009
NEW YORK UNIVERSITY TISCH alalo ‘

TYSON SCHALLIPP; NEW YORK HOSPITAL

MEDICAL CENTER OF QUEENS a/alo

NUNU KHIN and DENISE RIVERA,

Plaintiffs,
-against- INDEX NO: 9356/09

GOVERNMENT EMPLOYEES INSURANCE
COMPANY,

Defendant.

The following Papers were read on these motions:

Notice of MOUOR oot 1
Affirmation in OPPOSHION...c.vorevvrrseere oo 2
ROPYY AFUMGHON.....o o 3




Fault Benefits are overdue if not paid within 30 calendar days after the insurer receives
proof of Claim...” (11 NYCRR 65-3.8[a][1]). Within thirty (30) days of receiving a claim,
the insurer is required to either pay or deny the claim in whole or in part (see, Insurance
Law §5106[a]: 11 NYCRR 65-3.8 [c]). However, this thirty (30) day period may be
extended by a timely demand by the insurance company for further verification of g claim

(see, 11 NYCRR 65-3.5).  Within 10 business days after receipt of the completed




Company, 293 AD2d 588, 741 NYS2d 86 [2" Dept. 2002)). Asa complete proof of claim
is a prerequisite to receiving no-fault benefits, a claim need not be paid or denied until ajf

demanded verification is provided (see, 11 NYCRR 65-3.5[c]; Montefiore Medica/ Center

5106(a), 11 NYCRR §65-3.9 and §3.10.

FirstCause of Action- MARY IMMACULATE HOSPITAL-CARITAS HEALTH CARE alalo
RENE KALAW ~




by GEICO on February 27, 2009, It is plaintiffs Position that GEICO failed to either pay

the bill or issue a denial of claim form and that plaintiff js ehtitled to Summary judgment and

traumatic event. Based on saig peer review, GEICO denied the claim on March 25, 2009

In reply, counsel for plaintiff points out that the casualty review refers to services rendered

NYS2d 478 (2 pept. 1994),




Second Cause of Action - NEW YORK UNIVERSITY HOSPITAL TISCH INSTITUTE
al/alo TYSON SCHALLIPP
== IOUN SCHALLIPP




of summary judgment.

Third Cause of Action- THE NEW YORK HOSPITAL MEDIAL CENTER OF QUEENS

ala/lo NUNU KHIN




herein, it is the judgment of the Court that plaintiff has not demonstrated that it is entitled

to judgment, as a matter oflaw. The record before the Court raises questions of fact with

25,2009 was timely, but questions remain as to whether payment by Ingenix Subrogation

was in fact made, which precludes the granting of Summary judgment.

Fourth Cause of Action- THE NEW YORK HOSPITAL MEDIAL CENTER OF QUEENS
al/alo DENISE RIVERA

Plaintiff, THE NEW YORK HOSPITAL MEDICAL CENTER OF QUEENS, is the
assignee for health services rendered to DENISE RIVERA, during the period from October
22,2008 through October 23, 2008, arising out of an automobile accident that occurred on
October 22, 2008. Plaintiff claims that it billed GEICO with a Hospital Facility Form (Form

N-F5) and a UB-04 » on December 18, 2008, in the sum of $2,934.84, which was received

information was received on February 6, 2009. Itis GEICO’s position that the claim was
denied because the information disclosed that claimantwas intoxicated when he presented
to the hospital with a blood alcohol level of 1 16 which is over the legal limit. Counsel for

plaintiff points out that the denial on March 24, 2009 was more than thirty (30) days after




(see, Andre v Pomeroy, 35 NY2d 361, 362 NYS2d 131, 320 NE2d 853 [CA. 1 974;
Mosheyey v Pilevsky, 283 AD2d 469, 725 NYS2d 206 [2nd Dept. 2001]. Indeed, “le]ven
the color of 5 triable issue, forecloses the remedy” Rudnitsky v Robbins, 191 AD2d 488,
594 NYS2d 354 [2" Dept. 1993]). Moreover “[ilt is axiomatic that Summary judgment
requires jssye finding rather than issue-determination and that resolution of issues of

credibility is not appropriate” (Greco v Posillico, 290 AD2d 532 736 NYS2d 418 [2™ Depit.




(Mgrdiitchian v Donato, 141 AD2d 513, 529 NYS2d 134 [2™ Dept, 1988]). Based on the
foregoing, it is hereby
ORDERED, that the motion by MARY IMMACULATE HOSPITAL-CARITAS

HEALTH CARE for Summary judgment on the First cause of action is granted; and it js

further




Dated: December 22, 2009
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TO:  Joseph Henig, pc B
Attorneys for Plaintiffs L
1598 Bellmore Avenue

Belimore, NY 11719 . DEC2 8 2009
Teresa M. Spina, Esq.

Attorney for Defendants UNTY
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