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Short Fori11 Order 

SUPREME COCR‘T - STA‘I’E OF NEW YORK 
I.A.S. PART XXXVI SUFFOLK COUNTY 

PRESENT: 
HON. PAUL J. BAISLEY, JR., J.S.C. 

TOWN OF HUNTINGTON, 
X 

Plairitj l€. 

-against- 

COlJNTY OF SUFFOLK., 

Defen lant. 

INDEX NO.: 2 1265/2005 
MOTION DATE: 1/4/2007 
MOTION NO.: 001 MD 

002 MOT D 

PLAINTIFF’S ATTORNEY: 
BARTLETT, McDONOUGH, 
BASTONE & MONAGHAN, LLP 
81 Main Street, Fourth Floor 
White Plains, New York 10601 

DEFENDANT’S ATTORNEY: 
CHRISTINE MALAFI 
Suffolk County Attorney 
100 Veterans Memorial Highway 
Hauppauge, New York 11788 

IJpon the following papers nuinbcrcd i to 78 I cad oii th i s  motion for preliminary iniunction and cross-motion to 
dismiss complaint : Notice of Mo.ioni Order to Show Cauie and supporting papers 1-21 ; Notice of Cross Motion and 
supporting papers 26-48 : Answering Affidavits and su7p3rtitig papers 22-25; 5 1-68 ; Replying Affidavits and supporting 
papers 49-50; 69-78 : %- : and aftcr hearing coun:al in  suppoit ofand opposed to the motion; it is, 

ORDERED that the motion (motior sequence no. 001) of plaintiff Town of Huntington, 
brought on by order to show cause (COST’ELLO, J.) dated September 9,2005, for an order 
granting the Town a preliminary injunction pursuant to CPLR $6301 enjoining the County of 
Suffolk to assume responsibility for repairir g and maintaining certain roads within the Town of 
Huntington and staying the litigation of an i ssertedly related action, Hastings v County of Suffolk, 
et ul., Index No. 29367/0 3, is denied in acccirdance with the oral decision of the undersigned from 
the Bench; and it is furthcr 

ORDERED that the pre-answer crm s-motion (motion sequence no. 002) of defendant 
County of Suffolk for an order dismissing plaintiff $4 complaint and denying the plaintiffs motion 
is determined as follows. 

Plaintiff Town of Huntington (the ‘“-own”) commenced this action against the County of 
Suffolk (the “County”) for a judgment dec.1: ,ring, inrer alia, that certain enumerated roads within 
the Town’ are “county ro;ids” within the meaning of Highway Law $3(4), and that the County of 
Sulfolk has the sole and exclusive responsildity, duty and obligation to improve, maintain and 
repair such roads as part of the “county rox  system” of the County of Suffolk pursuant to 
Highway Law $3 and Article 6. The Town‘s order I O  show cause for a preliminary injunction 
requiring the County to immediately assurn(: responsibility for the improvement, maintenance and 
repair of the subject road;, and permitting tlie Town to cease and desist from issuing work permits 
with respect to the subject roads, was denieli on the record upon the oral argument held before the 

I County Road (“CK” 2 - Ilixoii AvenueiSh‘ight I’,tthil ouer I lall I l o l l o ~ ~  Koad. CR 4 -- Commack RoadiTown 
l m c  RoddiBread & Cheese Hollow Road, CR 5 -- Rulanil RoadiColonial Springs Road. CR 9 -- Cuba Hill RoadlGreenlaun- 
I luntington Rodd, CR 28 -- New Highway. CR 35 - Dee Park AvewieiPdrk AvenueiMill Dam RoadiWest Shore Rodd 
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undersigned, the Court hzving reserved decision with respect to the County’s pre-answer cross- 
motion to dismiss plaintill’s complaint pursuant to CPLR R. 321 l(a)(4), ( 5 )  and (7). 

As a preliminary matter, the Court d stermines to treat defendant’s cross-motion as a 
motion for summary judgment pursuant to (:PZ,R R. 321 l(c), without prior notice, it being 
apparent from the submissions that there art no disputed issues of material fact, and that the sole 
issue to be determined herein is the meaninl; and interpretation of the relevant provisions of the 
Highway Law, which can be determined by the Court as a matter of law (O’Hara v Del Bello, 47 
NY2d 363 [ 19791). Morr:over, it is apparcn t from the voluminous and detailed submissions in 
support of and in opposition to the motions that the parties have “laid bare their proof’ in their 
respective submissions arid essentially “cha ted a summary judgment course” (id.; 0 ’Dette v 
Guzzardi, 204 AD2d 29 1 [2d Dept 1994: ,“( fur Seasons Hotels, Ltd. v Vinnik, 127 AD2d 3 10 [ 1 st 
Dept 19871). In moving 10 dismiss plaintiff’s complaint defendant obviously intended that its 
motion would be dispositive of this mattei, md plaintiffs attorney has conceded that this action is 
“one on the law, and ... coiild probably be derermined on the papers before the Court” (Tr. of oral 
argument, p. 8). Upon careful review anc consideration of the parties’ submissions, the 
voluminous record and the applicable statiit :s, case law and other authorities, the Court denies 
defendant’s cross-motion to dismiss the con iplaint and, upon searching the record, grants 
summary judgment to plaintiff. 

The Town of Huntingtori ’s Action for  a I l t  daratory Judgment 

This action arises out of the statutc1r:r scheme of Highway Law Article 6,which provides 
for the construction, reco istruction and mai itenancc of a “county road system” with the use of 
state and county moneys comprising the “cc unty road fund”2 (Highway Law 5 1 14).’ The statute 
provides for the creation Iif an official map of the county road system, and further provides that 
upon approval and filing Df the map, only tk ose roads set forth on the map are eligible to receive 
county road fund moneys (Highway Law $1 15). The submissions reflect, and the parties 
acknowledge, that under This scheme, Coun y Roads 2, 4, 5 ,  and 9 were “pledged” into the county 
road system in 1930 and County Roads 28 and 35 were “pledged” into the county road system in 
or around 1936 and 1978 respectively. It i: undisputed that all of the subject roads appear on the 
official map ofthe county road system as “county roads” and are prominently identified to the 
public as such by signage.‘ 

The submissions reflect that the COL nty of Suffolk has, from time to time, expended funds 
from the county road fund for the construction, reconstruction, repair and maintenance of various 

The fund also includes moneys collected fror 1 towns Ibi thc construction of town highways pursuant to Highway 
Law Article 8 (GG 194 and 195). 

3 The Ilighway 1,au W ~ S  repealed in its entiret) and \+holly reeiiacted in 1929. The Highway Law was thereafter 
amcnded and the reenacted law, is amended, was first pulilished i n  1936 i n  McKinney’s Consolidated Laws ofNew York. With 
the reenactment, the statutory scbeme with respect to ” c o ~  nty road s!.jstenis” and the funding and maintenance responsibility 
therefor was significantly changed from the prior versicn I f  the Ian.  

‘ The most recent map of the county road s p t e  11 Ibr Su l l i ) l k  Count> is dated July 1988 
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roads pledged into the comty road system, including roads located within the Town of 
lhntington. It is undisputed, however, thiit for a period in excess of 70 years, the Town of 
Huntington has continued to maintain and r1:pair those county roads within its borders, citing 
public safety concerns and the failure or refiisal of the County to undertake such repairs or 
maintenance. 

In recent decades, and most recently in October 2003, the Town has formally requested 
that the County undertake such repaidmai nt enance responsibility as to particular county roads 
within the Town, but the County, citing f k d  restraints, has refused. In the face of its own fiscal 
concerns (as well as concerns about liabilitj), the Town of Huntington has now commenced this 
action, seeking an interprztation of the prclv sions of the Highway Law that govern the county 
road system and a judgment declaring that t i e  responsibility and obligation for repairing and 
maintaining all of the roads within the county road system belongs exclusively with the County, 
and that the Town be relieved of its self-irnl)osed responsibility for the repairs and maintenance 
that it has undertaken in the face of the Ccluity’s historical abdication of its statutory duties. 

The Town’s argument is substantid y grounded in Highway Law 93, entitled 
“Classification of Highw4iys,” and Article 6 entitled “County Roads.” Highway Law §3(4) states: 
“County roads are those roads constructed, inproved, maintained and repaired under article six of 
this chapter and roads constructed or improyied under a general or special law, which are 
maintained by the county” [emphasis added]. “Town highways,” on the other hand, “are those 
constructed, improved or maintained by the town with the aid of the state or county, under the 
provisions of this chapter, including all hi:$ ways in towns, outside of incorporated villages 
constituting separate roac districts which d c  not belong to either of the two preceding classes [the 
two preceding classes being “county roads” and ”state thruways’”; emphasis added] (Highway 
Law §3(5)). 

The Town argues that because County Roads 2, 4, 5, 9, 28 and 35 are indisputably part of 
the county road system pursuant to Highma:/ Law $ 115, they are “county roads” within the 
meaning of Highway LavJ $3. As county mads, they are expressly excluded from the definition of 
“town highways,” and thc County is charge11 with the statutory duty of maintaining and repairing 
them. The Town also arg,ues that the subj EC t roads were never abandoned to the Town pursuant to 
Highway Law § 1 15-a or -emoved from thl: :ounty road system pursuant to Highway Law 4 1 15-b, 
so that the responsibility for maintaining the. roads never reverted to the Town as provided therein. 
Moreover, the Town notes, no notice of anq such abandonment or removal of County Roads 2,4,  
5 ,  9,28  and 35 has ever heen provided to the Town as required by Highway Law $1 15-c. 

The foregoing prcwisions of the Hig iway Law, argues the Town, unequivocally establish 
the County’s statutory obligation to maintaii the subject roads. Moreover, the Town argues, that 
statutory obligation cannot be waived notmi thstanding the Town’s having voluntarily undertaken 
the task for many decade:;. 

The County’s Motion to Dismiss Plaint$ f’ F Cornpiflint 

The County seeks to dismiss p1ain;il‘l’s complaint on various grounds. First, it argues, 

’ “State thruways are those highways speciti1:d and dcscriixd i n  scction three hundred foity-nine-a of this chapter, 
construclcd. improved or reconstructcd as provided in XI( 11 scction” (Highway Law $3(3) I .  

7 
-3-  
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plaintiffs action, although “inartfully” framed as an action for a declaratory judgment, actually 
seeks mandamus relief, bscause it seeks tci ‘ compel the County of Suffolk to perform an action 
which includes assumption of the responsi b lity. duty, obligation and expense of improving 
several roadways located within the Town cf Huntington” (Def s Memo. of Law, p. 4). Plaintiffs 
action is therefore untimely because the Tmvn’s demands that the County repair the subject 
roadways were made in the 1980s and 19$’0s, with the most recent request having been made in 
October 2003. Such demands, the Count) zrgues, are well outside the four-month statute of 
limitations for an action in the nature of ma idamus, and accordingly are time-barred. Moreover, 
the County argues, plaint ff has not demons rated the “ministerial nature” of the requested action 
or a “clear legal right to t w  requested relief ” Accordingly, it argues, “mandamus will not lie” 
and the action must be dismissed. 

As to the substance of plaintiffs c la ms, the County argues that the Highway Law 
provisions of Article 6 ar; nothing more than an “appropriations vehicle” that enables towns to 
receive county and state funds for the repair and maintenance of town highways, which retain 
their essential character as town highways, iiotwithstanding that they have been pledged into the 
county road system. The County relies on EIighway Law 4 1 1 1, which provides that the county 
“may appropriate and contribute to the cow ty road fund,’‘ and 9 1 14(5), which provides that 
“where and to the extent that moneys are available in the county road fund to pay for the cost of 
any expenditure which may be charged to a id paid from the county road fund, such expenditures 
shall be charged to the ccunty road fund.” “hus, argues the County, any contribution by the 
County to the county road fund is purely cli: cretionary, and where no moneys are available in the 
county road fund, the Co inty is not mandat :d by the statute to undertake the cost of maintaining 
town roads that are part c f the county road : ystem. 

In addition, the Cwnty relies on an issortment of vintage cases and more recent opinions 
of the State Attorney General which asserte ily confirm that the statute is merely a funding 
mechanism and the Coucty merely a condu t for those funds. Chief among these is Macrum v 
Hawkins (261 NY193 [1933]), a Court of P ppeals case cited for its observation that “the chief, if 
not the only purpose of sixtion 320-b [the rredecessor to 5 1 15 of Highway Law Article 61 is to 
empower the board of su3ervisors to build c,ounty roads and receive State aid therefor. Properly to 
achieve this end power is given to establish ajoint road fund, containing State and county 
moneys; to impose limitztions and duties in respect to the use of such funds; and otherwise to 
govern the methods and manner of count), road construction.” Defendant also cites Matter of 
Herman L. More (207 All  79 [3d Dept 152 31) and Wilson v Board qf Supervisors (1 52 Misc 645 
[Sup Ct Oneida Cty 193L]), which conclud(:, under the then-existing version of the Highway Law, 
that the towns maintain t i e  obligation to rniiintain roadways and bridges constructed or repaired 
with aid from the county road fund. 

In particular, the {Clounty cites Attor ley General Opinion 9 1-2 for the proposition that the 
? _  I own continues to hold title to town highwiys even after they have been transferred into the 
county road system pursuant to Highway L;iw 4 1 15 (1991 NY Op Atty Gen (Inf) 1003). (The 
Court notes that the Town does not expressly refute this contention regarding “ownership” of the 
roads, but argues that it i j “inapposite to thth issue of whether the County has thereby assumed 
control and responsibility for maintaining tlie roads which were made part of the County Road 
System by placing them on the map” [Aff: of Edward J.  Guardaro, Jr. dated 2/15/06,136]). The 
County also cites Attorney General Opiniai 86-69 ;is stating the principle that the county road 
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system involves the appropriation of funds from the county road fund for the construction, 
reconstruction or maintenance of the county road system (1986 NY Op Atty Gen (Inf) 132). 
Finally, the County quotes Highway Law $2 19( 1 ) as ostensibly “foreclosing the argument” that 
any of the Highway Law :sections relied or1 1)y the Town require the County to independently 
maintain roadways in the county road systlzr I: ““Town highway’ shall mean highways constructed, 
improved or maintained by the town with the aid of the state or county, under the provisions of 
the highway law [emphasis added].” The C iunty argues that the roads did not lose their essential 
character as “town highways” notwithstanding their inclusion on the map of the county road 
system, and that the burden of maintaining t nd repairing these “town highways” remains with the 
Towns. which continue to own the roads. 

In addition, the County argues that iiiasmuch as 110 unexpended funds for maintenance of 
roadways within the Town of Huntington h:.ve been appropriated by the Suffolk County 
Legislature, the Town is precluded from the recovery it seeks. 

As a final argument, the County urges that the complaint should be dismissed as there is 
a prior action pending belween the parties iiivolving the same issues involved in this action. The 
County is referring to Katie Hustings v The County of Sufolk, Town of Smithtown and Town of 
Huntington (Index No. 2?367/2003), a peIsonal injury action arising out of a motor vehicle 
accident on Town Line Road (County Road 4). in which the ownership, maintenance and repair 
of the road is a contested issue among the d1:fendants. (The submissions reflect that the road is 
the subject of a 1988 agreement between tht. Town of Huntington and the Town of Smithtown 
allocating maintenance responsibilities for t ?e road between the two municipalities.6) 

Analysis and Determination 

The Court declines the County’s sor iewhat contrived and circuitous invitation to construe 
plaintiffs action as in the nature of mandznius and then to determine that mandamus “will not 
lie.” The Town has plainly and properly 111 eled its action as one for a declaratory judgment 
(Ver. Complaint, l l ) ,  which is indisputably a proper vehicle for determining the legality or 
meaning of a statute whe!*e no question of fiict is in\ olved (Dun & Bradstreet, Inc. v City ofNew 
York, 276 NY 198 [1937 ). Such an action has as its purpose the “quieting or stabilizing [of] a 
uncertain or disputed jurz 1 relation” as to 41 her present or prospective obligations (New York 
Foreign Trade Zone Opevators, Inc. v Stafe Liquor 4uthority, 285 NY 272 [1941], and 
accordingly, no statutory limitation on the bringing tJf such actions is imposed (Kirn v Noyes, 262 
AD 581 [3d Dept 19411). Moreover, plaint ff has not waived its declaratory judgment remedy by 
waiting until 2005 to commence its action, (is the mere lapse of time in asserting a right or claim 
is insufficient to support I defense of lachs in the absence of prejudice to the defendant 
(Saratoga County Chamber of Commerce inc. 1‘ Pataki. 100 NY2d 801 [2003]), which has not 
been demonstrated hereir!. Accordingly, pl; iintiff s action for a declaratory judgment is both 
timely and substantively m d  procedurally p-oper, arid the Court may properly determine the 
parties’ respective obligations and responsil )ilities for the maintenance of “county roads” within 
the Town of Huntington pursuant to Higha iy Law $3 and Article 6. 

6 I’hc Court notes that contrary to the cliarac.tc-i~ation of tlic aprccmeiit provided by dcfendant, the agreement 
anncxcd 10 defendant’s cross-motion as Exhibit 0 is not : “sworn agrccmcnt.” 
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In interpreting a s atute, which has a its root the discernment of the intent of the 
legislature, the Court looks first to the plain meaning of the statute (Majewski v Broadalbin-Perth 
Cent. Sch. Dist., 9 1 NY2d 577 [ 19981). If a statute i s  unambiguous and clear on its face, the 
Court must give effect to its plain meaning I Pultz v. Economakis, 10 NY3d 542 [2008]). All 
parts of a statute are requ.red to be construe together to determine its fair meaning, 
notwithstanding the division of the statute i i  ito sections, chapters or titles (McKinney’s Cons 
Laws of NY, Book 1, Statutes, $ 130). 

In reviewing the provisions of HighTvay 1,aw $3 and Article 6, in the context of the 
entirety of the Highway L.aw, the Court is constrained to agree with plaintiff that the Highway 
Law plainly and unequivocally places the bi irden of maintenance of roadways that are part of the 
county road system on thc County. 

Highway Law $3 delineates the h e  classes of highways existing in New York State 
after the repeal and reena2tment of the High way Law in the early 1930s. These classes comprise 
“state highways,” “contrclled access highw: iys.” “state thruways,” “county roads,” and “town 
 highway^."^ The statute expressly excludes ?om the class of “town highways,” which are 
maintained by the towns, those highways w thin towns that are classed as “county roads,” and 
plainly states that such “county roads” are niaintained by the County. 

The legislative infent to exclude town roadways that are county roads from the definition 
of “town highways” is buttressed by Highw iy Law ($21 9, which, quoted in its entirety, provides 
as follows: “‘Town highway’ shall mean highways constructed, improved or maintained by the 
town with the aid of the state or county, unc er the provisions of the highway law, including all 
highways in towns, outside of incorporateti villages constituting separate road districts, except 
state highways, county roads, parkways, tllr uways and controlled access highways as defined by 
the highway law” [emphais added]. The Court notes that the County conveniently excised the 
latter part of the provision - and its signific; mt import - in purporting to quote the statute in its 
memorandum of law (Def‘s Memo. of Law. p. 22). Further evidence of the legislative intent to 
distinguish “town highways” from “county qoads” is found in Highway Law $ 187, which 
addresses the constructio I of a highway 011 he line between two towns or wholly in one town but 
adjacent to another town. That statute prov des that where the highway is partly within a city and 
“is on the county road system of town higli~vays proposed to be constructed pursuant to the 
provisions of article six of this chapter,” the county and city may agree to share the responsibility 
for such improvement, “cnd the county shar 1 improw and maintain the portion of such highway 
ullolted to it as apart of’he county roadsy,item of the county” [emphasis added]. 

Although the County argues that the Town’s responsibility for maintaining its town 
highways did not change merely because (:e rtain such highways were pledged into the county 
road system, the County’ j argument is not supported by the statute. The County has not identified 
a single provision of the Highway Law that differentiates between “county roads” that were 
formerly town highways md “county roads” that were not. The Court’s own research has not 
identified a statutory basis for imposing di fl erent maintenance responsibilities on the 
municipalities predicated on that distinctior . Certainly, if the legislature had wanted towns to 

I .  I’he formcr class of‘  county highways” was e ,iminated end folded inlo the class of “state highways” ( I  Iighway Law 
$3(1): People v W d f ;  153 Misc Z30 [Nassau Cty Ct 19341). 

-6- 
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continue to maintain town highways pledgeti or transferred into the county road system, it could 
have expressly so provided. The fact that it did not suggests that the County’s perceived 
distinction is in fact a disr inction without a (lifferencc. 

Moreover, even the authorities cited by defendant do not support its arguments (if they are 
quoted accurately and completely). The ear y cases cited by the County predated the repeal and 
reenactment of the Highway Law, which eli ninated the distinction between “county highways” 
(which were abolished and reclassified as .‘: tate highways”) and “county roads,” and substantially 
changed the funding and maintenance scher le for the former town highways that became part of 
the county road system (Hemmingway v Tnvn of Dunnenzom, 269 AD 221 [3d Dept 194.51). 
With respect to town highways improved in,der former Highway Law $5320 and 320-a (which 
became $ 5  194 and 195), .he responsibilit) f 3r maintenance remained with the towns. Where, 
however, the highways had been incorporatc:d into the county road system pursuant to former 
Highway Law $320-b (which was reenacted as Article 6 of the present Highway Law), 
responsibility for the mai itenance of the hit hways was “cast upon the county” (Hemmingway, 
supra, 269 AD at 223; see also People v Wclf, 153 Misc 230 [Nassau Cty Ct 19341). Under the 
present statutory scheme, construction ana reconstruction of county roads is required to be carried 
out under the immediate direct supervision of the county superintendent (Highway Law $ 1 17), 
who has “supervision of a11 roads and bridgl :s comprising the county highway system” (Highway 
Law $ 102( 1)). Responsibility for “town highways,” as defined in Highway Law 53 and $2 19, 
remains with the towns, end funding by the county for the improvement of such town highways is 
discretionary (Highway Law $ 5  1 1 1, 194 anc1 195 ). 

Many of the stab tory provisions th:it were the subject of those early cases cited by 
defendant are substantively different from tl le current version and accordingly are not applicable 
to the instant action, other than for the hisi.oric overview they provide. In any event, they do not 
change the fact that the p-esent statute, on its face, reflects that it is far more than the mere 
“funding conduit” that thz County attempts to characterize it as, and in fact, is a comprehensive 
mechanism for centralizing highway cons1 ri iction, reconstruction and maintenance under the 
exclusive jurisdiction and supervision of thtt Count4 . 

The various opinims of the Attornell General that were selectively quoted by the County 
do not support - and when read in their entirety in fact flatly contradict - the County’s position 
regarding the County’s maintenance obligations for town highways that were transferred into the 
county road system pursuant to Highway LE w 1 1 5 .  Attorney General Opinion 9 1-2, in a portion 
not quoted by the County, unequivocally sti tes that **the county is responsible for the upkeep and 
maintenance of the highways which are pan of the county road system.” Attorney General 
Opinion 86-69, in a provision also not quotr:d by the County, states that “Section 102 of the 
Highway Law charges the county superintelldent of highways [in Suffolk County, the 
Commissioner of Public Works] with the diity to construct, improve, repair and maintain all 
county roads within the county.” The opini in further states that: “The fact that a portion of a 
county road may lie with n an incorporate3 village ... has no bearing on whether it must be 
maintained by the county superintendent of highways. The determinative factor is whether the 
highway is part of the county road system. or whether the county is otherwise obligated or 
authorized to maintain it” (1986 NY Op M y  Gen (lnf-) 132). 

The County also cited Attorney Gen era1 Opinion 2003-2, which it described as “somewhat 
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confused” because of its conclusion that ‘‘ H ghway Law S; 1 15 sets forth the proper procedure for 
transfer of supervision and control of roads 2nd that after such transfer, the county is responsible 
for maintaining the roads” (2003 NY Op ,4 ty Gen (hi) 1004). In light of the clear and 
unequivocal language of The authorities cilel1 and relied on by the County, the County’s assertion 
that the County does not have the obligatior to maintain county roads that are part of the county 
road system is itself either “somewhat confi sed“ or merely an exercise of lawyerly legerdemain. 

In addition, the Court takes judicial iotice 01’ the County’s official website 
(littp://w~w.co.sul‘folk.n\r.Lis/I Iome/dcpar t i  ients/publicworks/roads.aspx), which identifies all but 
two of the roads that are the subject of this i ction as “Suffolk County Maintained Roads” (i.e., 
CR#4, Commack Road; CR#35 Deer Park I :oad/Park Avenue; CR#2, Dixon AvenueEtraight 
Path; CR#28, New Highway), thus undernii ling the County’s arguments. Moreover, the home 
page of the Department of Public Works states that: “The Department of Public Works constructs, 
maintains and operates county properties and designs. constructs and maintains county roads” 
and goes on to note that “Suffolk County is responsible for snow removal on county roads only.’’ 
Nothing in the County’s website differential es between “county roads” that were pledged into the 
county road system by thc towns and “couniy roads’’ that were not. 

Perhaps most sigr ificant, the Court! utterly lails to address plaintiffs arguments 
regarding the statutory “opting-out” mechiir ism provided by Highway Law $6 1 15-a and 1 15-b. 
The former statute provides that where a colinty road constructed as part of the county road 
system deviates from the line of an existing town highway or former town highway within an 
incorporated village, the County may abar d in the unused portion of the town highway to the 
town or village, and that iiny such excluded portions “shall be maintained by the town or village 
in which it is located” [emphasis added]. T ie latter statute provides that the county can remove a 
road or part of a road frorn the county road :,ystem, which thereupon reverts to the town in which 
it is situated “and thereajter shall be maintc ined by said town or towns. .. in the same manner as 
other town highways.. . art: maintained” [em ,hasis added]. The necessary implication of the 
“reversion” of maintenaxe responsibility tc the town or village after the roadway’s abandonment 
or removal from the county road system is t iat prior to such abandonment or removal from the 
county road system, the road is not requircd to be maintained by the town or village. That is 
manifestly because, as expressly provided b y’ Highu ay Law $ 3 ,  the maintenance of county roads 
that are part of the count) road system is solely and exclusively that of the County. 

As to the County’s argument that thc: Hastings case bars plaintiffs claim, the Court finds 
that there is not such an identity of issues x tween the two cases as to preclude plaintiff from 
maintaining the instant action (CPLR R. 32 I 1 (a)(4): Dim v Philip Morris Cos., Inc., 28 AD3d 
703 [2d Dept 20061). In .my event, the records of this Court reflect that the Hastings matter was 
settled before the Hon. Arthur G. Pitts on August 9, 2007; accordingly, defendant’s demand for 
dismissal pursuant to CPLR R. 321 l(a)(4) i ; academic (id.; Nakazawa v Horowitz, 50 AD3d 985 
[2d Dept 20081). 

In light of the foregoing, and upon s1:arching the record, the Court finds that the plaintiff is 
entitled to summary judgment as a matter o . law: and it is declared that, as set forth in Highway 
Law $3 and Article 6, the County is respoii:ible for repairing, maintaining and reconstructing 
County Roads 2 ,3 ,  5 ,  9, 28 and 35; and thal no such statutory burden is imposed upon the Town 
of Huntington for the r e p i r  and maintenaiic e of the afore-cited roadways. (The Court notes that, 
although plaintiffs motion for a preliminacr injunction purported to seek restitution for amounts 
paid by the Town to mair tain the subject ro ids in  the past, no such relief was sought in plaintiffs 
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complaint. Accordingly, plaintiffs requec,t for such relief is denied. ) 

Settle judgment. 

J.S.C. 
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