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The co-defendant Sheryl Shoe Incorporated (“Sheryl””) moves to dismiss the complaint;
irecting the co-defendant 85 Kenmare Realty Corp. (“Kenmare’) to undertake the defense of
heryl; directing Kenmare to indemnify Sheryl for all and any damages found against Sheryl; and
irecting Kenmare to indemnify Sheryl to the extent that negligence is not attributable to Sheryl.
'he co-defendant Kenmare cross-moves for summary judgment dismissing the plaintiff’s
omplaint and all cross-claims; summary judgment against ¢co-defendant Sheryl on the grounds it
reached the terms of its lease with Kenmare; directing Sheryl to assume the defense and provide
hdemnification to Kenmare pursuant to the aforementioned lease. The respective parties oppose
he motions.

The movant on a summary judgment motion must establish his case as a matter of law.
Vinegrad v. New York University Medical Center, 64 N.Y.2d 851, 853 (1985). A motion for
ary judgment must be denied if a triable issue of fact exists. C.P.L.R. Section 3212;
uckerman v. City of New York, 49 N.Y.2d 557 (1980). The proponent of a summary judgment
otion has the initial burden of coming forward with evidentiary proof in an admissible form
emonstrating that it entitled to summary judgment. Zuckerman, supra. Both defendants move
ainst the plaintiff on the grounds the plaintiff fails to rebut her sworn testimony from the
atutory oral examination of the plaintiff taken bey the City of New York pursuant to Section
30(h) of the General Municipal Law wherein she states she fell because she didn’t see the step.
This action arises from an accident wherein plaintift “fell down....didn’t...trip.....just went

down” at a sidewalk transition/ste?that extends the entire length of the sidewalk and by
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happenstance the scene of the accident just happened to be in front of the store rented by Sheryl.
The lease between Kenmare and Sheryl did not require Sheryl to maintain the structural integrity
of the sidewalk. Sheryl was required to maintain the sidewalk free of rubbish, snow and ice...”
But no such things are alleged to have played a part in this accident. In essence, we have a
plaintiff under oath testitying as previously stated that she fell because she wasn’t looking. The
plaintiff’s opposition fails to raise a triable issue of fact. In fact, there isn’t any opposition except
a plaintiff’s alfirmation which fails to raise a triable issue of fact.

Accordingly, the defendants’ motion and cross-motion for summary judgment dismissing
the complaint is granted and the complaint is hereby dismissed. Clerk is directed to enter

judgment accordingly.

DATED: September 11, 2009




