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| ﬂj”sUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY |

PfRESENT Hon. Doris ng-Cohan, Justice Part 36‘
}TYRONNE HAMLETTE,
Plaintiff,
L | S INDEXNO m&lﬁlﬂﬁ
. -againsts

SRR - o ﬁ’lOTION SEQ. NO. 001

EL MUNDO DEPARTMENT STORE, INC, d/b/a

'HAMILTON PALACE and ABDOULAYE o ' L EBV

TAMBADOU,
| | JAN 0
" Defendants. - d 2010 / '
: — ‘ g COUNTY EW YORK J
‘H"The follOwing papers, numbered 1-6 were eonsidered on this motion to/for OFﬂyotr
| PAPERS o A
Notice of Motion/Order to Show Ca’use,‘ — Affidavits —;‘Exhiblts L2 -
- Angwering Affidavits — Exhibits e ‘ -5
- Replylng Affidavits _ IR ‘ 6
‘Qross—Motlon [X]Yes [ JNo o o J4_

Upon the foregoing papers, it is ordered that this motlon and cross motion are decided to the extent

o et forth below

e . Vo

| ) Secunty guard allegedly employed by El Mundo and then arrested after a false clalm was made by

Defendant El Mundo Department Store, Ine d/b/a Harnilton Palace (“El Mundo“) moves ‘fd“'rfan‘-

order; pursuant 1o CPLR 321 1 dlsmlasmg all clanns agamSt 1t -on the grounds that El Mundo has been

dlssolved by proclamatlon of the Secretary of State as of September 23, 1998, or, in the altematlve

grantmg 1t an addmonal 30 days to interpose an a.nswer Plamtiff cross-m0ves pursuant to CPLR 3215,

l for a deﬂault _]udgment in favor of plamtlff and agamst defendant Abdoulaye Tambadou (“Tambadou")

for his fallure to tlmely appear or answer in thls action
ThIS actlon was commenced by plalnttff to reeover damages for an alleged assault and battery,

false arrest and malicious proseoutlon, subsequent to an inmdent that ocCurred at the premises of

X defendant El Mundo. Plamtlff alleges that he was assauited on January 4, 2008 by defendant Ta,mbadou, S




2

. Tambadou that plaintiff had improperly taken merchandlse from El Mundo As a result plamtlff wa.s.

ot fit within any cognizable legal theory. Id. at 87-88.

- Mundo.” Id.

. the dissolution had not taken place ” In domg S0, [t]he corporatlon may sue or be sued in all courts an

T N Plan Tb'ust v Matty s Superservice Jm: X 156 AD2d 339 340 (2d Dep t 1989)

A

arrested, but the charges were subsequently dlsmlssed

Motion to Dismiss

On a rnotxon to dismiss, pursuant to CPLR 3211, the pleadmg is glven a liberal constl‘ucuon and

the facts alleged therein are accepted as true, Leon v Martmez 84 NY2d 83, 87 (1 994). The motlon to

* dismiss will only be granted if, upon gleg the non—movmg party every favorable mference the facts do

LW

i

Deferldant El Mu;ndo argues that the coﬁiplaiﬁt should be dismissed as against it because it no

5 longer does business and was dissolved by proclamatlon of the Secretary of State on September 23

1998 El Mundo attaches to its motion papers, as evidence of such fact, a prmtout of the Secretary of

State s website that shows that El Mundo was dlssolved by proclamatlon. Jack L. Cohen Afﬁrmatlon,

: BER VI
Exh B. @

Plaintiff opposes the motion, coIitending that E1 Mundo “still holds itself out as an ongoing"eritity

’, Conductmg business at 3560 Broadway, New York NY.” EdWard Sivin Afﬁrmatlon T 6. In support

. :_. . plamtlff attaches a few of the. many internet postmgs and advertlsements by and on behalf of El.

Ry

New York’s Busmess Corporation Law § 1006(a) states that a dlssolved corporatlon “may

1,,

- contmue to function for the purpose of wmdlng up the affalrs of the corporation in the same manner as 1f -

mt

| partmrpate in actions and proceedmgs ” BCL § 1006(a)(4) A dlssolved corporation “may be held llable o
E on a cause of action that accrues after dlssolutlon if the corporat1on contmued its operatlons, operated 1ts .
prem1$es, and held itself out as a de facto corporatlon, notwlthstandmg its dlssolutlon » Bruce Supply

Corp v New Wave Mechanical, Inc., 4 AD3d 444 445 (2d Dep t2004) see also Ludlum Corp Penszon
s !1.‘“ R

| ‘I”'a‘ge\ZQ off 4“ o




At this stage, defendant El Mundo had failed to. adequately demonsti'dte that EI Mundo isno ™"
.’ longer functioning as a corporation. Although El Mundo did submit a printout of the Secretary of
: ‘St‘ate’s website in support of its motion,‘ it failed to submit an affidavit by someone with actual
knowledge of the status of the dissolved corporatlon such as a representauve of El Mundo Instead,
B defendant only submits an affirmation by its attorney, Jacl( L. Cohen, Esq., who presumably does not. |
have the requisite personal knowledge of the corporatton and thus, is not the proper person to attest to
its status, Furthermore the attorney afﬁrmatlon never clearly states that the corporation is defunct and
no longer in business, beyond relying solely on the printout:
| Simply because a corporation has been disSolved by proclamation does not necessa:tily mean that
. i no longer conducts business. Pursuant to Tax Law § 203-a, a dissdlution by proclamation oct:urs when
| avcorpor'ation is\'delinquent in paying the réduisite taxes or filing reports and after such failure, the .
Secretary of State deems it dissolved aften proclamation.'However, the court will not presume that a | "',‘:3';: g
‘mere declatation of dissolution by procla.tnation automatically means that a corporation no longer holds
| \ itself out as‘ a huslness, especially‘in light of ElMundo’s\faiIUre to sufficiently state, by someone with
personal knowledge, that the corporation no 'longer conducts any business. | o
F urther. the relevant facts as to whether El Mundo is still conducting business are within the
control of defendants and thus discovery is. necessary CPLR 321 l(d) provides, with respect to motlons S
: to dlsm1ss, that [s]hould it appear ... that facts essential to _]usttfy opposition may exist but cannot thén’
be stated, the court may deny the ni'ot1on.” Thls subsectlon__ ‘ ptotects the party to whom essential i
oy ‘_ facts are not presently known, especially .whereth()se facts a.re v‘vithin the exclusive control of the
N x ‘movmg party.” Peterson v Spartan Indus., Inc 33 NY2d 463 465-66 ( 1974)
| Thus the motion to dismiss i is demed w1thout prejudlce to move, if defendant so chooses after

lr‘ l}“ '

- dlscovery Defendant Fl Mundo is granted an addmonal 30 days from the date of ent1y of this order to’ 3

' T Hiﬁn -
. serve and file an answer to the complaint.

\ ,‘,Page30f"4‘ o
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rggs Moti Qg fora De fault Ju ,1 udgment
Plaintiff cross-moves for a default Judgment agamst defendant Tambadou, as he has failed to
| firneiy answer or appear in this action. However, a Cross rnonon is an improper vehicle for seekmg(

. j afﬁrrnatlve rcllcf from a non-moving party Manga v Long Island Jewish-Hillside Med Cir., 123 AD2d

843 844 (2d Dep’t 1986); Wemstem-Kom—Mlllcr NY CIV Prac 12215.01. Thereforc, the Cross mouon‘ ,

‘y‘

for a d,efault Judgment agamst non-moving party Tambadou 1s procedurally improper and, thus, demed

o ihe i
_"w1thout prejudice, for plaintiff to move for such relief in a s_cparate motion, within 30 days. '
Accordingly, itis

ORDERED that defendant El Mundo’s motion is granted solely to the extent that El Mundo has

an addmonal 30 days from the date of entry of thls order, to serve and file its answer to the complamt

‘ and its motion to dismiss is denied wuhout preJudlce for defendant to re-file such motion, if i 1t chooses,
followmg discovery, and it is further | \ ‘ o . :.“
ORDERED that plalntlff’s Cross mot1on fora default Judgment against Tambadou is demed -
‘ - v;rifhout prejudlce to. move for such relief in a separate monon within 30 days; and 1t is further
o _ ORDERED that, as previously scheduled the pames shall appear for a prehminary
conference on January 27,2010 at 9: 30 AM in Room 428 60 Centre Street, New York, NY, at .

- whlch time an expedlted dlscovery schedule shall be set; and 11; is further

upon the partles wnh notice of entry.

ThlS constltutes the demsmn and order of the Court ‘ Cb(/ %V ?0]0

o f‘l;)’]gt‘e‘d:._‘ N

DORIS LING COHAN, J.S. C
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