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SUP~M.E-COURT OF THE STATE.Of ·NEW· YQRK· - NEW'.YORK COUNTY:::'.. '· 
' . . ' •' . . . '' . ·, . ·:· ·· .. 

··.-. ··, : •' 

" 
PRESENT: __ ~;~B~ERN........,..AR.,.......D~J~··~F~Rl~E=D~··_. ~-

. · · · · Justice 
e~FILE· PAA! .. ·eci .. · .. _.: ... ·· :·~-

. , -
_, ... 

.ERC 1~ Umltad Partnership, 
. ·:.:,:_ 

.-.-.. 

Plaintiff, ·. 'l 

.· MOTION_DAT'Ei : · · ·· _ ........ ..,...,..__ ...... 
" -v-

Xanadu Mm HoldJnga .LLC, 
· ,. · E>a~ndarat 

. MOTJON.S:EQ. NO.: . · _. _OQ....,.t~· ._• _, " .. , 
.... 

·MOTION CAL. NO. 

Al:lawering Affidavits .... Exhibit& ~--1---IE---+--l--lim--Fll~-1-~-1-~~~~-.:... 
.. ·:. ·' 

Replying ·Affidavits ----~--...-~-~=-"="~~--=-o:-"'-+-Tlb~~..__-_...,.._ 
Sep 

· .. ·.·.· D Yes· No: NEWYORK. 
. COUNTYC~$.OFFICE 

' • • : -. e ·~ ~ : 

' .. · ·. :. . :. : ..... ~ ,• .· :' 
~; . ... • . . 

. ,••: 

This action:afises oµt of an agreement etween· P ~ ER.C l6W .Li~i~ed. 
Partn~, and ~fendaiit Xanadu·M~_Holdings iic~ fOrD~fen~t (~ p~vide .. · . 

· fµumcing for the ~nstruction and develQj>ment of a;. sportS ·and entertaintii~nf. • ·:.,: · ·: ._._:· . 

<:0rlwlex in the Meadowlatlds Sports C~plex in ~orthern· New Jersey; Plaintiff ' · .. _. · -.~ :, ~ · ·, .. -. . 

. cont~ds that Def~t failed to:ped~rm its.obllgations unde~ the (:9nstrutti~:':·:~ :·::· -:· . ._ .. ~ .. :.:· .. ->'.: 
'l.oan.Agreelnent(LoanA~ent). Deferumntnow~veswdismiss'theGompl~"': :: , :. ·. · .. , . : p :>-

(m~tion sequence. 001) and.Plallitiffcross--moves, seeking attorneys' fees and' to · . ~ . . ' 

impase sanctions. For the rea$ons stated below,, Defendant's motion i~ gran~ed and . 

Plaintiff's motion is denied. 
~ . '- . . . ·. . . .... •. 

,• •,- • I•: ' ':' c 

. . . . 
. · ... · ... ··· 

Defendant argues Iha! PlaiiltitriSini~og~l.<>an~ementto ~.;,, ;-':tC) ~: ,;;': 
. Defendant, a "Closin~ Date Participant~' und~ thai ~gr~ent,: sh~uld bd-~ted·as.-. : . , ·< '· .· / ·; ·-,., ·:·: ,·~· 

- - . . . .. .· .. . . 

a ·.:Lender" as depned .by the Lo~ Agreement. -. The signiffoan~ of- this·: ; -~ .· · ·, :< : ~;~ /.':: 
·: c~terization is· that Section 2.9~2(a) ·of the ioan Agreement iimpo~ ~e:'. ·.:: ... ·.'··· ... ::·. · 

obligations at ~ehere-~ose wbichPI~tiff all~Ps Def~tfail~ tO ~~ .,.,~ . ·_·-, ;<.: .. : : \'.' _. 
\ - .·. - - . . ; _· :·-- ... ', · ... · .. : 

ilamely to make• c~. mone,tary advances ·~·on Lenders. ~xclusi'Y;ely~ . ·; hu:leedt." .: . · : ·' · 

Pl~.nrlff concedecl:at oral ar~eht that this motion can only suceeed;ifl firid.:tha~.: 

l 
• . ii:··: •. ·. 

·>·-$:"' 
. .. ..... 

' . 

"·· . . . 

. ~ ........... ··--··- - ..... : ........ -...... ....... ,._ ............. ~· ·· ·~ .:,,- -· ... . 
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DefendaDtis boun~·by Section 2:9.2(a). Tran~ript of July 17; 2009 OhllArgumcri; · · ), : '..· · :·' · · 

: ~ 12 -·13. ("['fh:is motion] turns o~ .. :whether Your.H.on~t ~&rees ~t·u*1deri9.-2(e),. · :.: ... "··.:: .. · " 

· · the clclsing date participants lln: ~ to fimd i,; ~with (~.9.2(a)}:•'). .· · ·· · ' · ." • i 

In support of its argliment that Defendant is~ in .fact, bound by Seetion 

·. 2;~.2(a),Plaintiffootesthat, "'heteas.severalsectionsofthe,Lo~Agreementlistthe. · · . . ... 

-:rights.and/remedies av~lable t0 Closing b~te PSrticipa.tlts~ Section i49.l(a):is tho'·:.:.» .... · .. · ::f;-:-:: ,:'-. ::·: 
• • • • • ' • <, - - ' • • .. : • ' ' • • • • ~ ! • • . • ... '... ·• . • • . • • • . 1'. • • • '_· . " . 

. .· · • only section to ~ess {~losing pate P~cipants' obligation8. Plaintiff atiue• that · '. .· ! , o. · \"~. . .. /- ~ ::_..:\· :: 
. - . ' . ·- . - - . : - -. - . : -~·- ' :·. - .: ~ .. ~ , -~. 

to .read that .section to -impose no obligation on'. Defendant is illogical" bec"ause ·, .. · . . . 
Defendant would then have ~o obli~atlons at all ~der~¢ LOan Agr~emen~ ~d th~ .. · · ·. · · · · . ~ . . . . . .. ' . . . ' ;· ··~ '_:· . 

. ·· wouldbe11~pui"pose'forDefendantto.b~·ap~t0t~agree.ment. .Thisscenari.o,is '.'.~. :.::':· :.: .· ,:. · ·•· 
. . . hnplausi~iC,.PJ~ff ar~es, paiti~_~y ·~ong ~h~hlstica~~~"as.~Se··.;. . .···:>< _':>·: .. r:: :.: '. ,,.: 

:: litipting her~~- Furthermore, acco~ng ta PlaintiftJhos~· sections; of .:ftie' LO~.::.: .. : .. '. :: ~-/. _;·>-. .-' ::: .•. ·:'~ 
· Agreeni~tthai:minn~ec.1~sblgPateParticipaxits"·riibtsandobligaiions, such as' :>:.·· .> .. :: . ·: : ... 

· ... > _S~tion kl2,.i~oor.,orate Sectlo1{£9.2(a), thus:brlttg·:CiO~ing Dat~·Partic.iP~ts" ·. · .. >.;.> .. · · 
'.... ' ' .. 

within the scope of that provisi~n.. · ··: '. 

' .•• ,:J: . . . ·. - -... · ....... ; ·.: .. ··.'-:_: 

. Defendant respoilds that·Sdction 2.12 uneq\llvoc~ly iimits the:e.~~utitjn.~f . ·; · . . . ;, )·:'." 
":.··the Loan Agreement by .Cl~sing .Pat~· Participants U) s¢ctie>118 2.9.;2( e), (ii,: and (s} :· :. < :-~ ... 

and Section 2.11 •. Tb~~' Defenchmtargues that it i~ not ~party ~o S~tio~ 2.~.2(a)and·· :. ·· ·· 

not obligated tber~der to· make the advances at.issue in this case. In~, as . 
. . . . . . . ' ' . ~ ' 

\.'. 

Defendant argu~it its papers:insripport of this µi~tion, itis··homb®.kla:W:~ ~~. : .• :_· ... : .. '·F .\ ··: .. ;·,; 
••• , •·•• ·~.-·~·· - ' ... •· •. ·,T,. ··~-·.· • :' ·.·:~·:· •. • •• ~·.~; , , .-.; .. ·:.- ·:·· • ' .. ,.··: •'.. • •. ~ _,_:.~··~·.,··;'., •.• •• ~-,·.· 

defendantili a b~h of contlact action m.ustbe apafty.tQ the·c~µtr~tlialprovjsions· . .· . ·:; ·. : <:t :·:. . }: <:_:'." 

.· the d~rendam is-~leged fu ~av~ bi'.~hed.:. Pemb~ C~nst.: Corp .. v~ S.t~en lsfa~ii: ·. ' . ··. ·.· ~·. : \ .. ~ ..... ; 
Mall, 56 AD2d ·768, 392 NYS2d 299 (1st Dep't 1977); Crabtr°ee v. · Tristar •.. ·: : ., 

AutomotiveGroup.,.Jnc., 776F~Sttpp.15S, 166(SD~N.Y.199l);Kiei¥chmidt:Div. · · ·. :: · ·. · ... 

ofSCMCorp. v .. FuturonicS"Corp.,41NY2d~ni, 9t:l~.39SNYSUlSl~ lSi(1977.)1:.::·J.:·._ , 
8/anlc v~ N~~ir~. 'l.39 AD2d534,: 6S~ NYS2d·8S da ~'t t 997)~ he 11 cUsio~· ;::: :.: ) . .. . . . . . - . . .. . ·. .. . -· 

· Assocs .• inc." v. Fo°ro MotorCo.,~893 F. Sµpp. 125l'(S.D.N.Y .. t99S). 
L. ··. ;.:-. # 

_In.this ~~':the language. ofSectioil 2.12 iS clear .and leaves no room .to 
',1',:I•' f_; • : .• •: 

dispute Defenmmt's argu~~t that it is not~ party ~o the contractual-~~Vision~. ~f. .·. . . ·: _;. ·.:<·:· .'. · : , · 

, . 2 : . . .. ,.:.~:> .:~-: : ... : _ _.":~·< .. ~-:<:~·;'.~ 
-.· .. . . . , :-

·,::· ..... · .. : ' 
. . ·, . . . 

·' : ' ~ ', . ·~,' ,.;, ~ ·,,., ·,~·(~~,.;~;-:1. ,,.'if~,~~··· 1, ~'i'!.'•-.,':~ 
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. _ which Plaintiff alleges a breach. Seetion 2·.12 provides:. 

. :.i. 
. .. ; '.: "\·' '· 

"Anything herein or ~- the other Loall ·oocuments to lthe contrary:. . . . : 
·notwithstanding, each ·of the Closing Date Participants (i): joins in th~ 
exec~on ·of· ~s Agreement for the sole purpose of acknowl~gh1g· its . . 
a~ent -under Sections' 2~2.2Ce>, .(Q and.'(!) ·and Section 2.11 of t):leo:-_,· : ~ :- . .- ·· .... ·•. ·-:" · 
Agreeme.nt:~ci (ii)ag#Jbatit shall-bave~nglits.orrenieme$-und~'Qi· ;· .· :': :;-:,::./ //;~:, 
relating. to ·this_ Agreemen,t or the oth~r Lo_an_.I>Qcµ.ln~~ts other -~.those :.'." . ·· :,: =:· .· ':· :,:> 
which are directly rel~e4·.(o such seeti9ns of:this Agreement.'~· . · .... 

Loan Agreement§ 2.12, E':'ln'bit A to the .Affirmatio11 Jacob S. Pultn1an. Because · 

· this provisiQn is unambiguous on i~·face, I wiU not ~onsider -~ or parol:: . . .,. . . 
·. evi~nce that nUtyor may n~t sngg~t that'thepartl.~.iniehded.thi~--S~JUo ~e~:·.\, '.::·. ·: .. :::. :_ ·: . 
. . ·. . . . ' . . . ' . ·.- ; '- '·' ;· =· '• ,'' .. ., --. --. " • 

s<>mething other than what it says. To the ~~ent~ that Plaintiff isitt po~itio~. df · · : · · ·: ::. .. ; ·: 
. . ·. .· . . ...... · . 

. eyiderice that is not containe<rin the record of tliis_ c8$e. and which may or may "not " . . ' ·. . - ' : ; ;' 

indic~ that Defe~dant considered i~elf to be bound· by· Section 2.9:2(~), such :/ .. ' .. . : .. 
' •, • ,· • ' ., .. T 

•. evidencewQ1ildnotbeadli1issibte'rorpurposesorcontr~interpreiati9nbutPlaintifr .. ·. . . · :· -'., 
may.file an affirmati~ of rnerit.along-.with a_m~tiOn for leav~ ~ &merid.dle·~~ -..·.·; .' .· .. · . .-:-~ :=_<>~· 

. . . .. . . .. . ._ 

complaint in order to include that evi.dence in the recpni of the ease. ; : · · . . . 
'.• .. ,. ... 

• ... 
Furthennore, Defendailtargues,Defendantdoes. indeed.haveothero:hlig~ons .· .. · •· · · 

. .. ,' .'· : .'. '' . . .·· . . .. ;. 

· . Under Sections 2.9~( e), (f), and(g) and Seetion2.ll aiid the interpretatipn it suggest! . 

· would ·not, as J>Jaintiff. argues, render Defcmdant's :participation ~n .the 1::.o$i ~ ·. ·. :-;- · .. :-_'.:·_ . :_:· .. · 
. ~ . . . ·. . . , . : . . . . . . . . . . 

· .. Agreemcntme8ningless. -Without discussing the .~cmt of these othet obligation~, : ·: ·· :., --~-;·: · _:. _.,. 

InotethatDefendantd~es,indeed;·have•obligati~ilsp~uan,totheLoanAgreem~iif , ··.·. . . •.. , .·:. . . ' . . . 

other than that at issue here. Consequently, Def~dant's particip~ion in tba,( . - - . . -. . 

. '·.·. 

Agreementis not meaningless, even though I.find that Defendarit is ·no~a party to th~ . . . ' . · . · •. 
. , - ~ ·. •' ... , . <:. ~ . '.~ -~- ... 

. provisionsoftheLoanA~menti;qatPlaiJitiffallege.s·,¥.vebee~breac~ed'ahd,thus, . . .... :: .:.-: :, :~:: ,;, : 
•··.Plaintiff ~ails.to·. state a cause--of action -~~nst i?efendant.·for brekh of ·tho~e"'.·;::·. ,:. . ... . . .• :. "{'(' · 

contractual provisions. 

... , . 

., . ' 

3 . 

. -.; '•,. 

•,' , 

. . . ~. 

' ~ ... ,• 
. " 

·. . 

... ; 

; : ' . 
~ . . . · .. 

. ·: -· :#' ~ 

·-

• • .-: ,_..._~ .. t..:··.:'-.. :.,: ',;·.~,..h~.,' .>".-: ~-~~ -~r·:.-.:.~ -~·~. 
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. .. ... - .... ... ' .· .. ·· . ·~ 

: ~ .... ':' : 

·. Accoidiilgly, Defendanes ~otion to disriuss is GRANTED.· For the reasons · 
. . . 

set forth abOve. I find that. pefendallt's motion to· ~sinisS ~ merit.~· 
. • • ' I 

•'., 

· comi~ently, Plainiitrs~otionf~rsanctions;madeon·thegroundtba~~rencl*nt·~>- .... ··\:. -./ \(~ :_,::;_) 
' ' • • -• •a . ' ' •' •• - • • : ,. ! • ·, . "'. :, '~ ;, . '_...;.;:· .... :?·'.·-.~~-~ 

. motion.is frjvoJotis, is l>ENIED. . . , · . , . · .:-- . : . ';,:_- :;< 
. . ,. ~ "~. ..., : 

I 
t 

~· . 

_ ... __ 

, .. "' 

.. . : 

Sep 10 -2009' 
NEW YORK 

COUNTY-CLERK'S OFFICE 
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