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- The followirig papers, numbered 1 to __

- Answering Affidavits — Exhiblts
" Replying Affidavits _

Sep 10 2009"‘;7
] No new vork |
county cLerkcs c OFFICE/

Cro'ss‘,-_Motion: , EJ Y,est .E

| Tms action arises out ofan agreement between P aumff, ERC 16W anted Y
 Parmership, and Defendant Xanadu Mezz Holdings LLC; for Defendant to provide .~ -2 f - ~
financing for the construction and development of a sports and entertamment{j‘. B et

. coritplex in the Meadowlands Sports Complex in. Northem New Jetsey Pmﬁ;‘ i G
B contends that mfmdam failed to Perf"fm its Obhgauons under the Constmenon': o :
"LoaﬂAmeﬂt(lﬁanAgreement) Defendantnowmovestodlsnnssthe Complmmf:ii{f'jf
(motion sequence 001) and. Plamtxff CIOSS-moves, seeking attomeys fees and to -

___FORTHE FOLLOWING REASON(S)

-impose sanctions. For the reasons stated below Defendant’s motion is granted and

Plaintiff’s motion is denied.

Defendant argues that Plamtlff is tmsreadmg the MmAgreementto mferthat | A
‘ Defenda.nt a “Closing Date Partxcnpant” under that agreement, shouldbetreeted as"f‘ ‘_f’ : ) e
d “Lender” as defined by the Loan Agreement. The s1gmﬁcance of tlns S
- characterization s’ that Section 2.9.2(a) of the Loan Agroement limposes_the o
" ' obhgauons atigsue here —those whxchlentlff alleges Defendant faxledtoperform, - i
= namely to makecertain monetary advances — on Lenders excluswely Indeed.’;f R
| Plamtxff conceded at oral argument that thls motnon can only suceeed 1f I ﬁnd that

' ‘MOTIONICASE IS RESPECTFULLY REFERRED TOJUSTIGE: . - -
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| _"dxspute Defendant’s argument that itis not a party to the contractual prowswns of

 Defendantis bound by Section 2:9. 2, Transcnpt ofJuly 17,2009 Oral Argument R
- at 12- 13 (“[Thls motxon] turns on' whether Your Honor agnees that under 2, 9 Z(e),; B
o f the closing date partxcxpants are requn'ed to fund in accordance with {2 9.2(a)): ") ERE R T

In support of 1ts argument that Defendant ts in fact bound by Sectlon 7' ) N S
| 2.9. 2(a) Plamuffnotes that, whereas several sections of the. Loan Agreement hstthe;i S e
' '”f-f'nghts and remedmes ava;lable fo Closmg Date Particlpants Sectmn 2 9, 2(a) is the;'_
- only section to address Closmg Date Partxcnpants’ obhgattons Plamuff ‘afgues that e ' S NS
 toread that section to impose: no obligation on: Defendant is 1110310&1 because - 1 "."'_ '_t'
Defendant would then have no obhgatlons atall underthe Loan Agreement and there o

| 'f N '~ would be no pux:poSe for Defendant to be a party to that agreement Tlns scenano 18;'- |
C unplausxble, Plaumﬁ‘ argues, parucularly among such sophlsucated parnes as thdse 3 o
litigating here Furthermore, aceordmg to Plamtlﬁ’, those sections: ofthe Loan S
. | Agreement that enumaate Closmg Date Pamclpants’ nghts and obhganons, such a5’ S h
e _Secuon 2.12, moorporate Section 2 9, Z(a), thus bnug Closmg Date Pamcxpantsf;’:f SRR O S
) .mthmtheswpe ofthal provnswn S : ' “

Defendant responds that Sect:on 2, 12 unequOcally lmnts the execut:on of

| 'iﬂ'.ﬂfthe Loan Agreement by Closmg Date Partmxpants to Sectlons 2. 9 2(e) (t), and (g)t S D
jandSectlonZ 1. Thus,Defendantarguesthatlt lsnotapartyto SectlouZ 9 2a)and- . - .‘ -

. not obligated thereunder to make the advances at issue in this case. Indeed, as e

Defendant argues it 1ts papers: m support of thls motton, it ts hombook iaw that a"fﬂf i

- 'defendant m a bteeeh of contraet actmn must be aparty to the cputractual provmons:s-f o o

- the defendant is. alleged 1o have breached. Dember Const Corp V. Staten Islandf :‘-_': | B

- Mall, 56 AD2d 768, 392 NYSZd 299 (1st Dep’t 1977); Crabiree v.- Tristar RS T |

. Automotive Group, Inc., TI6 F- Supp. 155, 166 (SDN.Y.1991); Kle:nscbmtdtDzu S A

i of SCM Corp. . Futuronici Corp., 41NY24972,973, 395 NYSZdISl 1521977

. Blankv. Noummr, 239 AD2d534; 658 NYS2d 88 (2d Dep t 1997); ut 'l Cuszam

‘,Assocs Inc. v. Ford MotorCo 893 F Supp 1251 (S DNY 1995) '

- In ttus case, the Ianguage of Sectmn 2 12-is clear and leaves 1o room. to-

2‘
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' which Plaintiff aHeges a breaelt. :Seetion 2.12 ptoﬁdes;-

- evidence that may or may not suggest that the partles mtended th1s Sectton to mean’
' - something other than what it says To the extent that Plamttﬂ' 1s m posmon of

.\I . :

. ‘uAnythmg herem or in the other Loan Documents to the comra,y

- notwithstanding, edch of the Closing Date Participants (i) joins in the

execution of this Agreement for the sole purpose of aclmowledgmg its -~ o

agreement -under Sections 2.9.2(e), (f) and (g) and Sectio v of the;—:f-;g—", R | .

Agreement and (ii) agrees that it shall have no rights or remedlec under or
 relating to this Agreement of the other Loan Pocuments other than. thosef':

- 'whxch are directly related fo such sections of this Agreement "

| Loan Agreemem §2.12, Exhiblt A to the Afﬁrmauon Jacob S. Pultman Because":.i,r;? .
this provision 15 unamblguous on 1ts face, T will not cons:der argument or paml ;.' 5

: .‘,ewdence that is not contained in the record of this case and which may or may not - - ,j
mudicato that Defendant consxdered itself to be b°‘md bY Section 2.9; 2(a), such ' B

- .evndencewouldnotbeadmxsstbleforpurposee of contractmterpretatlon butPlamuﬁ’ SR

| l, may file an affirmation of ment along-with a ‘mofion for leave to amend the

. complaxnt in order to include thatewdence in the record of the case. 7

\Furthennore',Defendmwgue's’ Defendant d “s md eedhave &h& obli gau o ns e 3
 under Sections2: 9.2(0) (f),and(g)andSecttonZ llandthemterpretanomtsuggests i e

would not, as Plaintiff argues, render Defendant s Pammpation in the Loan ; R S
- Agreement meanmgless W“hc'“t dlscussmg ihe extent of these other obhgatxons,.. Ay

other than that- at issue here.- Consequently, Defendant’s partxcxpatton in that ‘f o
7 Agreementxsnotmeamngless, evamthoughIfindthatDefendantut1'totapaxtytothe:‘j L
| provxstons oftheboanAgreementthatlentxﬁ‘allegeshavebeenbreachedahd thus,  ;;“ f\'}f: e
| ';Plamtxff faxls to state a cause ‘of actton agamst Defendant for breach of those"%::;« |

contractual pmv:srons

" Inotethat Defendant does, indeed, have obhgauons pursuant to the Loan Agreement? BT B

' . 4 R
; » N )
P 7R MR, TUS R
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Accordmgly, Defendant’s motlon to dlsrmss is GRANTED For the reasons

. get forth above, I find that Defendant’s motlon to- dismiss - has merit and,
consequently, Plamtlﬁ‘s motlon for sanctzons made on the grou.nd that Defendant s

" mououls fnvolous, 13 DENIBD ' ‘
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