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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: Honorable Joan B. Carey PART 29
Justice

ELI VERSCHLEISER and JULIE VERSCHLEISER,

Plaintiffs, INDEX NO.: 110709/20086
=V~ Motion Sequence No.: 4 -7
AMERICAN WATER ENTERPRISES, INC., LONG 00é

ISLAND WATER CORPORATION, EQK GREEN

2

ACRES, L.P., EQKGA, INC., GREEN ACRES MALL DE 8 ORDER

LLC, VORNADO REALTY L.P., VORNADO REALTY I} L

TRUST, NORTH SHORE UNIVERSITY HOSPITAL, 5 % - E 5

JEFFREY RICHMOND, M.D., ORTHOPAEDIC /o

ASSOCIATES OF MANHASSET, P.C., MEADOWLAND/ () SEP 15 2150

CONTRACTING INC., SECURITAS SECURITY 4

SYSTEMS USA, INC., and PENINSULA HOSPITAL % \ w .

CENTER, FWYO% FRice:
Defendants. O =]

The following papers, 1 - 101, were read on this motion by defendant Securitas Security
Systems USA, Inc. forsummary judgment dismissing the complaint, as well as any cross claims,
as asserted against it; separate motion by defendants EQK Green Acres L.P., EQKGA, Inc.,
Green Acres Mall, LLC, Vornado Realty L.P. and Vornado Realty Trust for summary judgment
dismissing the complaint, as well as any cross claims, as asserted against them; separate
motion by defendants American Water Enterprises, Inc. and Long Island Water Corporation d/b/a
Long Island American Water for summary judgament dismissing the complaint, as well as any
cross claims, as asserted against them; and separate motion by defendant Meadowland
Contracting Inc. for summary judgment dismissing the complaint, as well as any cross claims,
as asserted against it.

Motion Sequence No. 4 (Securitas Security Systems USA, Inc.)

| Papers Numbered
Notice of Motion - Affidavits - Exhibits - Memo of Law | _1-23
I
{

Affirmation in Partial Opposition by Co-Defendant 24 - 26
Affidavits - Exhibits
Replying Affirmation - Exhibits

&
X
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- ‘Motion. Seqiience No. 6 }AmerlcanWater Enter nses lnc and Lon Island Water _Cor oratxon
,;dlb'la Lon Jsland Amerlcan Water : ‘

" Notice-of Motion - Affidavits - Exhibits o | 55-74

S -.:MOtIOl‘l Se ience bro 7 ‘Meadowland Contractm’ Inc.)

Realtv L P and Vornado Realtv Trust)

‘ | Pagers Numbered
Notice of Motlon . Affidavits - Exhlblts Memo of Law | _30-43

‘Affirmation in Opposition - Affidavits - Exhibits = | _44-53

Replymg Affirmation - 7 | 54

-

| Papers Numbered

- -Aff'rmatlon in Opposmon - Affidavits - Exhibits T | -75-83
Aff‘ rmatron in Partial Opposrtron by Co Defendant - |

- Affidavits - Exhibits =~ N (24-26)
Replymg:_Aff‘rmatlon- T ) 84 __ .

Pagers Numbered

.r,Notlce ofMotlon Affidavits - Exhibits , ] 85-93
| | 94 -101 _

-Aff‘ rmatlon in; Opposmon - Affi daVIts Exhlblts

1

'?‘vt';r‘éss:?iwotioﬁ:-: OYes  @No

I__ ured plamtrff Eh Verschlelser, and hls w:fe, Julle Verschlerser, commenced the instant

" .caused j
““Securitas”) provrded securlty for Green Acres, and pursuant to'its own: operatlons manual

acted -as ‘the “eyes and ears for mall management." Securitas was’ obllgated to perform

' -'-scheduled tours of the Green Acres. property, in¢luding all. common areas, such as the parkmg -

lot, and report’ hazardous conditions to'mall management. Show removal of the Gréen Acies

-parkmgf otwas performed by Meadowland Conttacting Inc. (hereinafter: “Meadowland”) forthe

winter season of: 2005-2006 Meadowland usmg heavy machinery, remoVed ‘snow from the

b Subsequent to the. filing of the mstant motion, plalntlffs discontinued this action

" :as-against EQK Green Acres L.P., EQKGA, Inc., Vornado Reaity L.P. and Vornado Realty.
- Trust As such these" entltres are no longer defendants in this actlon

|
|
D o
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Green Acre parkmg lot approxumately five (5) times in the thlrty (30) day period prior to the. )

subject accldent

Dlsc,overy has been completed, a note of issue/ certificateof’readinéséhas beenfiledand

this case is now ready to proceed to trial. Defendants Securitas, Green Acres, American Water,
and. Meadowland presently move, respectively, for summary judgment dlsmlssmg the complaint,

- as-well as any cross claims, as asserted against them. Itis noted that following his fall, mjured

plaintiff developed compartment syndrome. Plaintiffs allege that defendants’ North Shore
University Hospital, Jeffrey Richmond, M.D., as well as Dr. Richmond's practice;: Orthopaedlc

“Associates of Manhasset, P.C., failed to timely dlagnose mjured plalntlﬂ’s compartment
syndrome, resulting in.necrosis in his left forearm, which caused excruciating pain.andleft him -
without any use ‘of his left arm. None of the- aforementuoned medical malpractlce defendants -

* have moved for summary judgment. Therefore, issues relating to ‘the alleged medncalf"

malpractlce of these defendants aré not relevant to the instant-motion.

“[T]he remedy of summary judgment isa drastlc one, which should not be granted when,

' 'there s any doubt as to the exustence of a trlable lssue or where the JSSUe lS even'* 'rguable 4

Fact,” Alvarezv Prosgect Hosgrtal 68 NY2d 320 [1986], see’alsow.negradv,New"' ”“ii

| ,Méd Center 64 NY2d 851 [1 985]; Zucke v. City-of New. York 49 NY2d'557 [1980] A fail

,ndtlee of the exnstence of this defectlve condltlon. Accordmg to Green Acres; the .eyldence o

e v By e e e
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'es'tablishee that none of its own employees, the employees of co-defendants Securitas,
American Water, or Meadowland, or anybody else observed the uncovered water valve box prior

. toinjured plaintiff's accident. Green Acres further contends that since there is noindication that

it created the defective condition, or an indication that it had actual notice of such defect, the

' plamtlffs must prove that the defendant had constructive notice of the defect. According to

Green'Acres, no evidence exists to createa triable issue as to whether it had constructive notice
of the existence of the defective condition herein. “To constitute constructive notice, a defect
must be visible and apparent and it must exist for a sufficient length of time prior to the accident
to permit defendant's employees to discover and remedy.it.” Gordon v. American Museum of
Natural History, 67 NY2d 836 [1 986], see also Gutlerrez A New York City Transit Authority, 59
AD3d 260 [1st Dept 2009]; Ge ' x: ity, 41 AD3d 143 [1st: Dept

- 2007].

In opposntlon to Green Acres motion, plaintiffs sufficiently establish the exlstence of
- material issues of fact with respect to'whether the defective condition was in existence for a
: long enough penod oftime so that Green Acres would have constructive notice of such: defect.
~In addition fo: subm;ttmg evidence- callmg into question the suffi iciency of Green Acre’s: parkmg o

lot mspectrons, plamtrffs have submitted the affidavit of an expert engineerthat opines that the

~defective ¢ondition at issue was not siiddenly created. Plaintiffs’ expert sets forth that the-
.evrdence, which included photographs of the defect taken the: day following mjured plamtrff’sy '

fall; reveals erosion of the portion-of asphaltadjacent to the defect. According tothe expert, the
appearance of such erosion in this aréa indicates that the ¢over had been missing from the

. water valve box; which resulted in a defective condition in the mall parking lot, fora lengthy '
' »penod of tlme. Moreover, plamtlffs’ expert points- out that the water valve box was fi lled with -
jit and debris; which also establishes that a long period of time had elapsed: sifice the-

dirt, S
coverhad been removed Based upon the affi davit of plamtnffs’ expert, as well. asphotographs

‘vof the- alleged defect, the Court finds that.issues of fact exist as to whéther Green. Acres had
. constructlve notlce of stich. condltron, and ‘Whethér they should have. effectuated a repalr of thls
defect pptior to. the. subject accrdent. See- George v. New' York Ci

Alexander v New York Ci

Transit Authority, supra;
; ugr . Accordmgly, Green Acres motion is denied..

Transit;

- American Water similarly moves for summary judgment -arguing that. they may not be

. liableto:plaintiffs because there is no: yevidence suggesting thatit, created theidefective.condition
a "rssu ,-nor-is- there: any evidence indicating that it-had actual notice of the existence of this

> condition. American Water further argues that there is no evidence that it had.

) constructlve no'tlce of the defective:. condltlon, as'there is nothmg to suggest that the defect
“existed for.a sufficient length of time priorto the accident to permit its employees to: discover
] and remedy it Desplte American Waters ccontention to the’ contrary, plamtrffs, in. opposmg

American Water's: motion, has demonstrated the. existence of a triable issue of fact with respect ‘

to whethier American Water had actual notlce of the' exustence of'the defectlve condrtuon of the
subject water valve. box : T

60 dmg to the deposutlon testlmony of inju’réd plaintlff the uncovered water valve box.
Il was:marked with blue paintat the time. of the accident. Plaintiffs’ engmeermg

. ;ex'pert - Upol n review of the' photographs taken the day:following; the. lncldent opmed thatsuch -
- -blue: ‘paintwas: ‘placed upon the open'water valve box after tte.valve box and the surrounclmg‘ o
_‘:asphalt Was damaged. The expert:sets forth that. “[t]he blue-color pamt is present upon both o

.\‘4
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| -evidence" r_ndlcates that the: cover had been mrsSmg from the water valve. box_for

» "Waters:mo—tlon is demed

that it launc ed an: mstrument of harm or that: mjured plamt;ff detrrmentally rehe_;i upon’
. .contmued performance of its duties, o N , .

»

the cracked upper sections of the valve box plpe and upon the damaged asphalt surface The -
blue pamt coverage is physical evidence that the painting was done after the damage to the
‘water pipe and adjacent asphalt had occurred.” Additional ly, plamtlffs have submitted evidence
that mdrcates that American Water is, the only entity f that would have the responsibility and
authority to paint its equipment, such as the water valve box at issue. The evidence further
demonstrates that. the color blue is typically used by American Water when marking its
equipment. Plaintiffs also note that the evidence also shows that American Water employees
were performing work approximately 100 to 120 feet from the subject water vaive box on -
February 8th and February Sth 2006, and may have inspected and marked off the valve box at
that time. Such evidence raises an issue of fact as.to whether an American Water employee
painted the uncovered water valve box: subsequent to the time it was damaged, but prior to the -

~ time of the injured plaintiff's fall, and, thus, whether American Water had actual nigtice: of this 7'

dangerous and defective condition prior to the tlme of the subject accident.

In. addltron to ralsmg a question of fact as to whether American Water. had actual notice

- of the defective condition, plaintiffs have demonstrated the emstence of an issue of fac wrth- o
B respect ‘towhether American Water. had constructlve notice of such. defecf. As setfor
-rp]amtrffs have submrtted the affidavit of .an expert engineer that ‘opines that

‘condition atissue 'was not: 'suddenly created. Pidintiffs’ expert sets forth in-an:affi idavit that the

ity T nsrtAuthorr ',sugr AleXanderv NewYorkCrthransrt,sugr Accordmg y,EA'j‘,i’.f" n

.- In opposition to Meadowland’s motion, plaintiffs argue thatin the iﬁstant:ac,tji‘o;ﬁ‘!tr(ié.iil,e'_ '

N tTe e e e mrmam4me 4 Gwsiivms Siemames s sSc1 eme o me v e s - - -
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»Green Acre s cross claims agamst itare. deemed conve;_

issues of fact exist with respect to whether Meadowland caused and created the hazardous

condition of the damaged and uncovered water valve box as a result of its negligent snow
removal operations. As set forth above, a party who enters into a contract may assume a duty
of care to persons outside the contract where the contracting party, in failing to exercise
reasonable care in the performance of his duties, launches.a force or instrument of harm.

Espinal v. Melville Snow Contractors, Inc., supra; Renjifo v. Bay Shore Estadio Restaurant, Inc.,
55 Ad3d 485 [1st Dept. 2008]; Prenderville v. International Service System, Inc., 10 AD3d-334 [1st
Dept. 2004]. In support of this argument, plaintiffs rely upon, inter alia, the aff' davit of a snow

‘removal operations expert. This expert, based upon his inspection of photographs taken the

day following the incident, opined that the subject water valve box came into direct contact with
Meadowland’s snow removal equipment, causing the dangerous and defective condition.
Accordmg to this expert, the pattern, size and depth of the damage and gouge marks to asphalt
surface-around the water valve box, as well as.thé damage to. the cast iron valve box, indicate
such damage was caused by direct contact with Meadowland’s snow removal equrpment.

"Based upon this expert’s affi davrt as wellas evndence mdlcatmg that Meadowland usmg heavy

mcludmg mamtenance needs and property damage. Addltronally, accordmg to: the Securrty
Services ‘Agréement entered into between the partles, Securitas is to. conduct. ‘regularly
~ scheduled tours.of the shopping center,’ mcludmg all common areas, and report hazardous

-conditions to mall management.

- R = LA i

i : .
Based upon the foregomg it appears that Securltas had a contractual obhgatlon to

‘conduct regularly scheduled tours of the Greén_Acres’ parking lot, and detect and réport

problems, such as maintenance needs and property damage As issues of fact exist as to

whether the. defendants heréin, including’ Securltas, had caonstructive notice of the- defective
issues of’ fact also-existasto -
- whether Securitas was negligent in fulfi lling its' obhgatlon to. conduct tours ‘of the parkinglot,
- and detectand report property damage. AS a result, itappear
cross<claim for'contribution as’ against Securrtas “There
; ]udgment must be.denied with respect to the cross clalms‘asserted against it by Green Acres,
‘butis.grantediin all other respects. As plamtlffs drrect claims: agamst Securltas are. dlsmlssed :

condition. in the Green Acres. parkmg lot: prior to the inciden

fthat Green Acres has a viable
ecuritas’ motion for: summary

 thifd-party. claims.




Based upon the foregoing, it is

ORDERED that the motion by defendant Securitas Security Systems USA, Inc. for
summary judgment dismissing the complaint, as well as any cross claims, as asserted against
it is denied with respect to the cross claims asserted against it by Green Acres Mall, LLC, but
is granted in all other respects; and it is further

ORDERED that the motion by defendants EQK Green Acres L.P., EQKGA, Inc., Green
Acres Mall, LLC, Vornado Realty L.P. and Vornado Realty Trust for summary judgment
dismissing the complaint, as well as any cross claims, as asserted against them has been
rendered moot as to defendants EQK Green Acres L.P., EQKGA, Inc., Vornado Realty L.P. and
Vornado Realty Trust, and is denied with respect to Green Acres Mall, LLC; and it is further

ORDERED that the motion by defendants American Water Enterprises, Inc. and Long
Island Water Corporation d/b/a Long Island American Water for summary judgment dismissing
the complaint, as well as any cross claims, as asserted against them is denied; and it is further

ORDERED that the motion by defendant Meadowland Contracting Inc. for summary
judgmentdismissing the complaint, as well as any cross claims, as asserted againstitis denied.

Dated: 9/10/2009
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