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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Honorable Joan 8 . Carey 
Justice 

ELI VERSCHLEISER and JULIE VERSCHLEISER, 

Plaintiffs, 

-v-

AMERICAN WATER ENTERPRISES, INC., LONG 
ISLAND WATER CORPORATION, EQK GREEN 

PART~ 

INDEX NO.: 110709/2006 

Moti0n Sequence No.: 4 - 7 

OOh 

ACRES, LP., EQKGA, INC., GREEN ACRES MALL N & ORDER 
LLC, VORNADO R~AL TY LP., VORNADO REAL TY .. I I ~ ~ 
TRUST, NORTH SHORE UNIVERSITY HOSPITAL, ">... '-. &; (-"i j 

/A)'>.. ' ' JEFFREY RICHMOND, M.D., ORTHOPAEDIC ..,..,%~ .. 
ASSOCIATES OF MANHASSE"f, P.C., MEADOWLAN ~~'74~ Sfp 15 200

9 
CONTRACTING INC., SECURITAS SECURITY ~ .S'~ ' 
SYSTEMS USA, INC., and PENINSULA HOSPITAL .._::1{~10)· -~,;·_N1ClJ:Rk's O 
CENTER '':.!:t:o/.~v s· .'l,1~8-v YO~" 'FFIC1$,. 

' '~~ J r ~ Defendants. c., ,., , ~ 

"<·F.·r/ °'.. I ·c,Jf.': 
~ / 

The following papers, 1 -101, were read on this motion by defendant Securitas Secur.ity 
Systems USA, Inc. for summary judgment dismissing the complaint, as well as any cross claims, 
as asserted against it; separate motion by defendants EQK Green Acres LP., EQKGA, Inc .. 
Green Acres Mall, LLC, Vornado Realty LP. and Vornado Realty Trust' for summary judgment 
dismissing the complaint. as well as any cross claims, as asserted against them: separate 
moti0n by defendants American Water Enter.prises, Inc. and ll.on!21 Island Water Coro-0ration d/b/a 
Long lslanef American Water for summary judgment dismissing the complaint. as well as any 
cross claims, as asserted against them;-and -separate motion bv defendant Meadowland 
Contracting Inc. for summary judgment dismissing the coin plaint, as well as any cross claims, 
as asserted against it. 

Motion Sequence No. 4 (Securitas Security Systems USA, Inc.) 

Notice of Motion - Affidavits - Exhibits - Memo of Law 
Affirmation in Partial Opposition by Co-Defendant 

Affidavits - Exhibits 
Replying Affirmation - Exhibits 

I Papers Numbered 
I 1 - 23 
I 24 - 26 

I 21 - 2s 

; 
I 
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.li.'lotion,:Segu~nce No. 5 (EQKGre~n Acres LP •• EQKGA. Inc .• Green· Acres Mall. LLC. Vornado 
RealtV LP~ and Vornado Reaity Trust) :· .. · ...... · ·: ... · · · · 

Notice of Motion.°! Affidavits - Exhibits - Memo ·of Law 
. )\fffrniatio·~ il'.1. o·pposition - Affidavits - Exhibits 
Repiyfrlg Affirmation -

I Papers Numbered 
I 30-43 
I 44.-53 
I .54 

. Motion Sequence No. 6 (American Water Enterprises; Inc. and Long Island Water Corporation 
d/bfa Long.Jsfand American .water) · ·· · · · · ' · · 

· · I Papers Numbered 
. .. ,N(:>.tice:<;,(Motion -Affidavits-,Exhibits: I . 55·-~t~f . . . 

. AffitmatlOn·ln Oppositicm ~.Affi.tfavits· - ~xhibits· I ·-75 - ·aa · · 

A.ffinnatfoh ih ·Partial Oppositi<>n. by Co~Defendant -
- .· Affi,d~Xj~ - Exhibits . 
R.eplyi.119)\ffirmation -

. ·. MC)tl~n .~eguen_ce tro. ·7 <Meadowland'pontracting J~cJ ·. 

· ·N9Ji.c~ Qf l!llpfi<?n -Affidavit~ ~- t:xhib{ts . 
·.Affirmation in: qpposit!on -Affidavits - 'l:xhibits 

i 
· · ~ro~;~~nnP.t.ign; · d:Yes •·No. 

- . 

.I <24--:2s1 I · a4 ·. 
.. -.-~.. ' . 

I Rapers Numbered I :SS~ 93 . . .. 

I ·94.-diM 

- , · . .ltiliifed p,_C!Jn.t{ff, ~l,iV~r~¢tt.~eJs·~r:.,:a~d:fiis Wif~~ JµiieN~~~c;:hJ~iser,, commenc.edlhe,fJ1~.~nt 
~9tjpn:tP re,cp:ver d~mages sustained.a$ a result .of' inJgtedi plaintiff$ trip ,~ind f<\IU ·a¢~id~nfon 
,Fe_bf\.l~.r;y·:zo~.:2~0~;-. lnjut~~'ptaintiffal.l@geS,.th~t b,:trli}p~~ al'l.~:t:¢U'~or- an· l;lncov.ered:.water vaJve 

.. 59.~ :itrtfr@. p~tl<fo.g lot'()f Gteeo · AcresAViiH s/h/a a~ ·e~KGreen Acres.LP., .EQKGA, Jn'~~. $r~en 
· ~A~~~s'l\11~1i,~L!£¢,.V.ort1~d().~e~J,fy·f;.~R-:an~Ve>rnade>.R~~l!YTtg$:tlb~reinafter'.co11ectJ.ve,~!t~ferted 
l§:i¥~ :r~~fjfin AC.res")! 1 lnjµt~d~ pl~Jntiff :de•cri.be.cUh~,<uncov~red: water valve bo;x::di,~t:c;~u1$.ed. 
Jhe·filli-:as~".:b.iue. painf~-d, ~ir~~:.J~r 'hQ.i~1 \llf ltl) ·~t r~i.$'t~~· :Pm:eJn~~e~. American Water·.~htet.1itl$e~, 
. If\<;~ 'iilfila; A!P-~tl¢~ri Water ,Enferptisesi Inc. and 'L.on11: i$~11d:<W~ter aorpora~ion: (fl:erefoafter 
··~.As:nerlc~_n Water''). ownec( the Water :m.ains :~o,~·pip-~~:Jft~t~rurt:~._rnder and service: Gte·ell.Acre,s, 
. ~ft!) we.t~te$pqr1.SibieJ9r-ttiE? mainten~nce·of' sam~, .~s W(!Uas the water valve box th-~t aUQ!'J~(fly 
. ca.used jnjtired plaintiffs. accident . $~c~ritas .se.cuf!ty Sy$tems USA, Inc. (he~eio~fter 
_ "S.~cµdta~;'J·provided.~ecuritYfo .. Green Acr(!.s,.aod, pu.rsuant.to.its own\operations manual; 
a<:te~ :as 'the i•eyes and ears for maii .management"· S~curitas was obligated' :t9 Pe.tfonn 
'schedul~q totJrs 7of the Green.Acres. prop.~riY~ iricludiog .. alt~e1mmon areas, $uch as. th~ parking . 
'lpt1.angt~pQrt·~azatdous conditions·to'mafi manaaement. snow fernoval· <)fthe:Gte':9il·Atr~s 
·p-arkirlg_Jofwas Per.formed by Mea,t19wi,~nd ~ontta¢tln1i f nc:~ (hereinafter 'iMeadQwland")fprfhe 
wiot¢r· ~-~a~ofr 6t:.2oos.;.2(lQ6. MeadQW.ian.d, ~sing heavy rrtacfiln·~ry~. remove~ snow from the 

1
· -SU.bseguent to thefiling 9Uh.~ iris~nt me1ti9n, pl~iratiff$. discontinued this action 

- :~s,~9~i11sf EQK Green-.Acres LP .,.EQKGA; Inc., VQrnado R'°~'f¥· L;P. and VPrna(fQ Re-.alty. 
trust' As su~ti~ these·entitl~s ·are· nc:Hooger ~eferidan~ in, this- action~ .· 

i 

I 
I 

I 

-- .J 

[* 2]



Gre~n Acr~ parking lot approximately five· (5) times in the thirty (30) day period prior to the 
subject accident. 

Discovery has been completed, a note of issue/ certificate ofreadiness has been filed· and 
this case is. now ready to proceed to trial. Defendants Securitas, Green Acres, American Water, 
and Meadowland presently move, respectively, for summary judgment dismissing the complaint, 
as.~ell as any cross claims, as asserted against them. It is noted that following his:fall, injured 
plaintiff d.eveloped compartment syndrome. Plaintiffs allege .. that defendants · North Shore 
Univers~ty Hospital, Jeffrey Richmond, M.D.,.as well as Dr. Richmond's practice,:QrthQpC1edic 
Ass<,)tr.ates of Manhasset, P.C., faUed to ti'rJely diagno~e injured plaintiff.$ comp~rtm~~nt 
syndrome, resulting iri necrosis in his left forearm;Whi¢h.cause.d e.xcruciating paill~rf~ {efO"tiiii : 
wlth~iuf-any i.ise ·of his left arm. None"of the·aforement.lQn~d mectical malpract~c;-~:d.~fenclants ._ 
have ·moved for summary judgment Therefore, issues relatirrg to ·the aileg~CI n1e_a!~~1-
mal~ra~tice of these. defendants are not relevant tO ~he instclntmotion. · · · -

_ . "fl]heremedy ~tsummaiy judQment isa dr~stic ~:me, whicf:a.shou1d~not_be:9r~rtf.ed.W~eri _ 
~her~ i~ CllnY doubt ~s to the existe.nce of a triable i$$Ue~ or where the iss-µe .is .~v.en .argµable, 
sln~.~~it~er:ves to ·dep1ive a party ~f iiis· .day in· court.;' :avrnes.y,. Scott, 17~~AQ2d :1Ji6'.;[1 ~f Dept -- ·· 
1~91J; ~guli~i.nJl.Sibs~n.:~. ~m. Expo~, :r.~s· AD2~ 65. [1sfl)~p-e 1'.~~ti.- .JttitialfY; "tfle·=p.i:qp_gn~_nt._of 

· a'$ltril.rriJtryjudgmenf:motion · must~milk~ -~ .prima:faciesnoWlitg otentitlero~ritt9J~.~9Jl1~ut~~: _ 
a'rrt'tt~to(J~W;t~itd~tlng suffic.ie.hl~1lld.e~~~~~"~e11Jph·~)t.~f~J~-~-Cl~$~rlc@dJ.a-r1y-rn(~ri~Jis$~es- . 

. Qf;facl.''' Alvateicv. Prospect Hospital; 6Q NY2d 320·[~ 98~)tsee~also Winegrad v.Nevi"l'lorkllniv •. -
. · . Med~izjentet;' 64 NY2.Q es1 rH1~.sl;zuckemtan v .. Cify:of''Neili/'.Y.ork, 49 NY2d\55'i [1 ~-ao1~ :A failure 
. 'b¥· t~¢ movant in .. demonstratina, prima .fa(:ie, st$ ~ntiti~ihen~:tojucig'm~rlt as a ·ijl~~~~r- qf!~w··. 

r~gyJr:@~0,t.1t~d.~1Ji~.1 c:>f.§t1_mm~ryju~gm~mti-resC!rdles'5J)f,the·$Uffif:J~ncyofthf(!opp~$ing:p~pgr$.. . -
:s~e~~l\Tarez;.v~:itrospect supra; Wiriegraa·v.:New~~of.id:Jhh1,.,iVfed. G.enter,-supra~ ·w.11~¥~~,l>ffm~·, -

-.:la~l~f~ti~~Jbs··:qt)~·ndJf~me,nt t<>.iu49m~nti'~$.~_:m:~tt~r;9f'J@Y:ifl'"-;b.~~•1:prgpeir~.,(f@Jl1Qti~Jr~tE!d; 
tfiij~t)trS:defrttiertshfftS~to.tlle:· a·~· ~b~" '(~sin . th~;mc>tiorl/tod'--t:o.duce eviden~e 'that:e?'taililsttiis" . . - ,., .... ">:. ·o.· ...... - - . . . - ,... .. .P .. ~·.,,, .,p,p... . . JJ. . . - ..... ,, . -- ,p '·· -..: . . -' .. - .... ~. , . . ~ .. 
tbe> .e"istence. of ·material issues. 'Qf ~ct which .teqllir,_~ .a .. ·tri~I Jn tfle actbln. ·seeJ.O:Jvarezd1. 

· ·pr~s:-~ct supra;: Zuckerman v.. ·eity·ot·New. York, su.pra, : · . ·· " - - · · -

. , -''ltJ~,C1W~ll,;e~,t,iJ:>.11$~(:ldprin~ipl¢,pfl~W th~Utl~n-~9w.11erJs ,under, a:dQty'tq"ma_intainiits · -
erope~~:in a·'teas:<:>nal)fy ·safe' conditiof'i :undet tile. .:exi$thi'9· ,~i.tc:umsta}'ice$, · Wbi¢l•. ,f_n~1:t~!(~{h~ 
li'k"'".i'ii\ob_Cl:of.l'"ti ·t<>:a.thirCI: · · ~Lt·h·e · '. te'ntiarttiat1.su-dh···. ·n'-~ilfu, ·:.w· · ou-ld be.·of;a"· .. s·e.:·1ou" :· ifure· · · 

........ ,.,7.··.-_. " ., ..... JlJ ... rt .... ·c; ....... '".,:pa .•• ,.,_ .... " B9-.,,,,'. '. .... '"·J· .... {~~ ~~,.. . ~;l~c:' ... '· -. : .. ·'. . ., .··-"i·'..,.,~JU). o·~· "'' .' 

~!)d· ~lt~'bYrd~fn:}:>l,av9id.in.g the'riskl'· S~i~ll"v"~C;'?~tc~L~h·o1:e;;a1_~;G~~P·~· so:.A~~:~.~9.~[~t~t~QJifit~, , 
2o:os1r~itlh.'.tl\;Ba·sso,v~.:l'iliiller,'4.o N¥~~t23~i:[~·97$.]fseti:ai!foJ\'.lexander.':v.:.'NewYtir'fd.~i'iv·mhirtsit:. F. ,. 

3ff Ad~~d~ 3j~;~[~:$tp¢pf,. 20011·:: In. orde~ tQ. es.ta'bH~ifa'j#im~:rafi/erias:e ;fovQhifri~ia ·a~ie¢'tHle.·,9f 
clan~e·r<>~~ _,cotrdi.t!o·n: present ori pr~p~qy, .a pl~i'rttiff rtf~st cfe_ptonstr:a~e1, .thafJh~ -~~feJ1cf~nf ... 
creat~.~f.l!J~·d~fectiye:,condition, ~r·had actu.al:or con$ttUctive no.tice ofthis :,conditioh:ahd f~iled 
to·c9t:tecfit~ "~:·Smith v. costco,Wh'olesaie corp.,.supfafi;Alexander v{New.YbrW'CiWTfahsit;._ 
supra~ · · · · · · · · · · · ' · · · · · · · ' · · ·- · ·· · · .. · 

- ·. . .. ',Dete·ndarit. Green Acres· mt>v~$. fQf !i~mmary .. J~~gmerit ~rgµi'ng t'1~J de$.pit.~u~i~JntJJf$! · 
. _ti!U~Q.~tJQ,n~:;1h.a~ it w.~s. negiigent; int(!.t\afla; in lnair:itaul'i)ig: its; parkitig: f<it:.by- p:~rm.ftltntr tile 

... · subj~.ct<f~!e~t, J.e., th~ uncovered wat~r valve. bdx, to e~_i$t on :it; :pt,~fyiis~s~ ltdi~;:!'.19,~ .. ifi~_@li!. 
- such. ~:gn(fJ~i?~'6i~~ve';notice, actual .qt constru.ctive~ of·th~,c~n.d.mon, an~, thus,;llc~nnC>~:be 

.. liabJ~fo_r,pl~intitfs' ihjuties •. Green Acres contends that nofQnly·i$ the.re no evidenc~'~U99.e§:tjng 
that'ibtreate'd th~ ~efec~ive conditiortat issµe,. thete is n<>thing t9:sugge~_t that;it :h~"~i~~_tliai: 
rioticEt ·9fJhe. existenc.~ of this· defective conditi<m. AccorcOng: 'to Green Acres~ :(fie e:Yr~e~c~ 

' . . . ~ --

I 
.1 
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.• 

establishes. that none of its own employees, the employees of co-defendants Securitas, 
American Water, or Meadowland, or anybody else observed the uncovered water valve box prior 

. to injured plaintiffs accident. Green Acres further contends that since there is no indication ~hat 
it created the defective condition, or an indication that it had actual notice of such clefect1 the 
piaintiffs must prove that.the defendant had constru·ctive notice of the defect. Acc_,.uding to 
Green Acres, no evidence exists to create a triable issue as to whether it had constructive notice 
of the existence of the defective condition herein. "To. constitute constructive notice, a defect 
must be visible and apparent and it must exist for a sufficient length of time prior to the accident 
to permit de.fendan~·s employees to discover and remedy it.". Gordon v. American.Museum of 
Natural Histoi'y, 67 NY2d 836 [1986); see also Gutierrez v. New·York City Transit Authority,:ss 
A03d 2s·o [1st Dept. 2009]; George v. New York City TransitAuthority, 41 AD3d 143]1st Dept • 

. 2007]. . ,. . .. . -. " . 

In opposition to Green Acr~s motion, plaintiffs sufficiently establish the ~~istence of. 
material.issues of fact with respect to·whether the defective condition was in existence for a 

. long; enough period of time so that Green Acres would have constrµctive notice ofsuc;h:defect .. 
l_ij ad~itiohJo;subhti~tllig .evidence-caUingJnto question the sufficiency of G:r.een At;re;$. parking 
laiinsffectiOns; piail'ltlffs .have submitted the affid~vit.of an e~pertengineer-,that:opine$'~h:at th~ 

· :~~f~ctfy~ .cbhditlon aJ issue w~s ootsucldenly creat~~d. Plaintiffs' expert; sets ft>rlb: ffl~t:J~~ 
. evl~enc~~which "included ptiotographs. of the defect taken 'the::d~y .following injured ·plaintifrs. 
fall~ r~'N~a,s·~rosiorfof the portion-of aspllalt·a.djacent to thedefe¢t Actordi}lg tp the.exp.ert, the 
appearanc_e,.of'such erosion in this area. indicates·ttlat the cover had been missing froin the 
w~t~r valve·, box; which r~suJted in a ~efective conditio11 in the mall parking lot; fo.r. :~ 1~.rigthy · 

· perJ9d QfUme •. M~reover, plaintiffs' exp.art points outthatthe water valve box w~.$. fill~td ·With 
-.a.irt; $Jit ~ild:debris; Wtiicif also e~tablishes that:aJQflg period- of tii:ne had elap$e:d·since the 
.~QV~r:tl~~d llt!eJ1 removed. Base:ci Uj>Qi).the affitJavit bf pi~lotiffs·'·~~pert, as well.a$phptqgraphs 

· i>f-:tfie.;aifeg~cfde(Efc~: the Court finds 1'1at f$5-ues :off~~t·eXi.$t aS. tQ whethe.r Gre~.n,,A:c::r~$ ttad 
.•·.¢pristrµct1Ve no'ti~eofs~_ch,conditiQW~-:~nCl'wlietlleF"tti~S(inoul.dhave,·~ffe(:t~ated:arep_air·ohhis 
defe~t prior tb the subject accident See Georde-v •. Nevi York .City Transit Authority; sup·ra; 
'Alexander-v. New Yotk City Transit s1:1ora. Accordin~ly, .Gre~n~Acre~ moti9ri is.~~nfucL. · · · ·. 

Ame.rican Wat.er similarly moves for summaryjudgmenkarguing that.th~y may not ~e 
l.i~-~f e·~9J11~iotiff~,be(:a"'s~ there is -no,~vi<J~nce·su 99.e~t~og thati~~cr~~ted th~~f:l~fectl\f e;cqodifi_QJl 
afi5-S.ue,;;nor :is· there:any .eviden~e in'dic;·atlng: ttt~f:lthad· actual ;hl)tice ohhe<existJnce\ of\this 

. ·r;1¢Je~,tN~ ..• egndJ.t!~"· .. Amer,i9~~1 ·!<~ie,r fu~ver. }~r~ues t~cal t~'-fe fs ru> evitfenp~, _t.b~_t; ·i~ .. had,.· 
_ co.nstru~t1ve ·notice of'the defective .condition,. as .there 1s nothang to suggest that-the defect 
·· exlsted:f()f a sufficient length of tirrte ptiol"to tile ace id en~ to p~rmit i_ts employees to ~Hs<;over 
. ~.nCI r~medy .it. Despite· American Water's" contention to the ·cootrary, ·plaintiffs, fo·, opposing 

American Water'smotion,·has demonstrated. the.e~i$tenceof a.tri~ble i5$ue.of fact with t~~pect 
tq wJ:tether . .Ameri<?~m Wat.er had actual notice e>fthe existence of the defective. conditiortohhe . 
subjecfwat~r·v~lve box. · · -

· . -A,~·~q~di~g:io th~fdep.o~ition ,testilll~ny ofJ,ijji.frecfplalh'tiff,.tn~JJhcovete.d W~t~.r val~.ebox · 
ln.:w~ich",f)e~.fell :was :_m~rked with blue· paint at the time df .the· acclclent Pialntlffs' ~p'girj~~'i:fog 
exp~rt~ .. l!i><>!i, review :gnhe phofog~aphs: t~k~l'l the (lay,f~JIQ~fng,th~. incid~rjt; qpined :th~f ~µ,cf) 
-t>.llie:p~i'IJfwC1s~pfaced Lli?on th~ qpen:water valve bo·x after the, valve· box and :the surro.undir'fg · 
:asf)fiaft\Yas·damage(f~ The· expef:t.,s~t~ forth th.at''CU~e.btµe~cof,ot.pa.irit i~ ;pte$.enfqp911 ~,c?tti 

,·' 
-· .. ·1 
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the cr~cf<ed upper sections of the valve box p.ipe and upon the:da.maged asphalt surface. The 
blue paint coverage is physfoal evidence that the painting·was done after the damage t() the 
Water pipe and adjacent asphalt had occurred." Additionaliy, plaintiffs have submitted evidence 
that indicates tJlat American Water is. the ooly entity that would have th.e responsib_iljfy and 
authority to paint its equipment, such .. as-·tiie .. wat«ir.vaive.box at issue. The evidence further 
dernoristrates that.the color blue is typically used .by American Water when markif1g its 
equipment Plaintiffs also note that the evidence also shows that American Water employees 
were performing work approximately 100 to 120 feet.from the subject water.valve box on 
February 8th and February 9th 2006, ·and may have .inspected and m.arked off the valve box at 
that time. Such evidence raises an issue of factas:.tC) whethe.r an American Water ~mploy¢e 
pairitecf the _uncovered water valve box subsequent to the time it was dania9e.<k~ut gdort.C>~ti~ 
time .ofthe injured plaintiffs fall, and, thus, whet'1er American Water· had actuaftiptic.e of fhis 
dangei'ot1s and d.efective ~ondition priOi' tc)the time' onh·~ subject accident ·_ . . ' 

· In. addition to raising a question of fact as to whether American Water.hactactuahic:>tfoe 
()f_tlje.d~fectiv~ .condition, pl~intiffs have ~e;nonstr~tecl the ,~xi_$tenpe: _of iln is~~~ §f•;n..~fW!tt:1 . 

. resp~eUowhether·Ametican Wat¢t,hadcon$tru~tlv_e,,:riotfoe of. ~uch. defect A~.·$.e.f~fqftb«aboQ;Ve, 
· :Pla.intiffs,JJave ~ubmitted· lh~:'·affidavit of -an .expert .. e_,gioeer tbar·op!ne.~ tb~~-!ftjJ:~J~f~~t~v~'· · · 
'~~rrciitf 0-n .aJ iss:uew~s notsudd~n.ly, ere.ated~ Piainliffi;' expert·sets:forth, in·anjlffi.davilfliatJfhe . · 
~vid.en!:.~Hn~ic~tE!s ·that the'. cQver· had~ bee".' "li~$Jn9. fr9ro tfl~; V1at~r v~rve .J?l?~'.fQ.r'!~ l~b)JJ~Y 
p~riocJ ott!me p[ior to the subject-accident. Ba$ecton s~ch evid~nce,· the CQurt find$'.tb;ltl$sues· 
'6.f facrexist as .to whether Amer:ican ~Wa~er· had con$truc~.ive· notice of $uctt Q9nditH>nv~(np 
sbQ~J~,;ha.ve,ie.medl~<I; ~u~h defect prior. t() the inj~riet:f pJafotiff.$.fan. see :Georg~ -v~_New/'lork 
,CIWc:T-!~~si_~:Authorijy,,~upra; Ar~xande~_v. t:-JeWVorlH~ityT~ansitf~~ullra. A~coidfo1Jiy,~ .. i"1eH~;iil_ ··. · 
·w~t~t$4n:<itlC:>n ts denle.d. · · ·. ·· · . · ._ ., 

. . . 

· . . ·. · :liAe~dgWf and1moves for,~ummatY,Juclgment:~~d~dog thafit-Pw~(f no <l~W'ol·~:~re:tJ>'.i~firr:e.d · 
· 4Jai~ti~~ 1~4~ .. ~~o ,s~#le,d tha~ "~ ~cfQntri«:tq~,:~.b~rg~tl§'-1~ ~~-~~df~:sf:-~~o,oe·wm· ~-~Jt~r.~llY''.~9!;~lY.~. .. . 
or:is~:tc>·t.PrtJia~ilify:in favor ohUhird.party.l' 1es·pin·a1·y •. MelV:ille.<Snow.contractors\~ln¢.,~a_,;A,;v:~_<;1_ .:· _ 
. :1~6. (~QQ'ij~ ¢ii0i9 .. Eaves Brooks costume. :_c'ck·.v~ Y2BiH~. R~aiw"tforp.,.1~~ ~Yr2<li~~Q\:t,_;9~Pl~ · · · 
1file.t~for~1Jtbt~rgll~.ifb1y!i\ifeadbwla11di'Jl1aOt·m~y·oor&.~:·tti1Ciflf~l.lfe':in.tQ.rt1to:tfielnjiJ . .:e:d{~f~h)ilff 
~t~~tt~1n\P.1.~-~~~~4. lJP"io i~s ·~<;>rttr,#W~:li:qblig~~Jqti:Jo· ~te·~~:~Q~e$ tc> ·re~C?~~;f!pqf.:tr9rrf:I»'~: 

. m~Wp~rRiJ'.iS,/l'ot., Tttte~ exc~ptic>J:i$:lc>::t.lli$.::gener~rriute:,bav.~~.b~.~o recog~izect:JbPW§.V.:e.tf@:~ft~·: _ ·· 
·. ·. Jt~·~1w~P1~M~rsJn!<f;fc;n.n~rac.t ·m~v-a:~~U.mj1,~:d'U.~t:<if!qQte1:~~":1?.~~~~n~;'Ou~·J.~~·1~b.!:;~f?l.l~~Q.tf•1r~J; ... ·. P. 

Yf,b:~r"tl.o,th~ cc>.n~r~9:tihSJA;1arty, ·in faifing;itQ. ·~xe.r<;i~e:·~.~a:$'otulbl~,;car.e·J11Jhe .. pet{q~~:il.P~x.of~.ms. - ·'" 
= :~yii~si_ '_1apo~~·~r~1, ~·f~rc~' ~r ;i ~\strun;l~nt ~n1~rm~.; ~2l1~~'.~t~ .t~~".f>~a.ui.tiff:.~~rhn~fl-~J,tx~:~~lJ~~ 9,fl_. _ · 
.t~e.·c;ontinued.~p~dormance of,lhe.con.tracting.P.~l!JY's ~QtJe.s; :ancf(~) when~ the· c~ntra_ctJti_g1par,fy- , ' 
·has.entite1y.~i$pJaC.ed.:tn~ot~·E!t·P.ar.ty~s'i(l_·qw~~frilaJn.t~J,n:~Jie:r:>r~'.t:tli$et?.!;~f!3IY~';.EspihaN~MeM1ie .. , 
;.Show;(;C>~ti:acfo~S; Inc~~ s~~r~·(Cl~atjo~.$>O'!litte~)~.· Acc;ordfo.g;~to,jyjeado~Jaod;~~o9ri,ei'o.f{ti~iie'·., :· 

· excepUons·.app1¥ to;the instt1nt action. M~adowl.anCf.corttehds:tttat its coritr~Qtwltfi· GrE!~o.~cc9s 
.. ·w@·$· 5imgly,f9f~no.w::.remqvar~ ~s oppQs~d"~o a· c<m;u~s:eflep~iv.~{and exclus;,~e=.~9.ntra,q.tif.b~~·w.as . ·· · · 
· · ·$Q· :l)rp~_(!i "that' ·it'.di~pl~ced· ~ reen . Acres :fo· ·carryin~toUt :mairtt~niince . ari'.(f°bec{m~)fi~ '.$~cjf~ 

. · ·. . . ;t,>royi{lerf;),l~~~fe pteh:fi~_e.$.; Met,tdp\ii/la.o<l f~~her c9nt~Qd$,tl'.t~~:tb.e;:~i~~~,nc..@·idp~~:.iJ~tt~~\~pJi§fr ., . 
. ·that it :1a\111eftted: an1 th'$trument of harm' or thatinji:m~d ·plaihtJff ·defrhn~nfally :relR!qi u1>~on· · 
c:o-r1tinu~d f5.endrrnan<;e· of.its.dut~e$. · · · · - .. · -~ 

lb c>pp.0.sition to· Meadowland~$: motiQ.O; plaintiffs! argy(!· tbafin th~ id$t~nt actipn tria61~· 
- ~' -:." 
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issues of fact exist with respect to whether Meadowland caused and created the hazardous 
condition of the damaged and uncovered water valve box as a result 6f its negligent snow 
removal operations. As set forth above, a party whe> enters into a contract may assume a duty 
of care to persons outside the contract where the contracting party, in failing to exercise 
reasonable care in the performance of his duties, launc~es. a force or instrument of harm. 
Espinal v. Melville Snow Contractors. Inc., supra; Reniifo v~· Bay Shore Estadio Restaurant. Inc., 
55 Ad3d 485 [1st Dept. 2008]; Prenderville v.lnternational Service System, Inc., 10 AD3d·334 [1st 
Dept •. 2004]. In support of this argument, plaintiffs rely upon, inter alia, the affidavit of a snow 
removal operations expert. This expert, based upon his.inspection of phote>graphs taken the 
day following the incident, opined that the subject water valve box came into direct contact With 
Meadowland's snow removal equipment, causing the dangerous and defectiv~ condition. 
According to .this exp~rt; the pattern, size CJnd depth of the .damage and gouge marks to as_phalt 
sµrface·around the water valve box, as well as.the d@1naget9 the cast iron valve.box; indicate 
such damage was caused by directcontact with IVleadowland's snow removal equipment 
·Based upon this ~xpert's affidavit, as well as evi(lencei.ndicat!.ng·that Meadowland, using heavy 
111achinery, removeq snow from the Green Acre P~.r~i~g·1ot~ppro.:ic;i111ately five (5.) times in the 
.thirty.(30).ci.ay perjod prior to the·supje,ctaccident~ the.C_o ... tt:firi~sthattrlab.le Issues· of fact~xi~t 
witti: re~pec;t t9<whether MeadQwland cal,iS,e~:.~11~t -4~fcil~~)lhe flaz~rdQu~. col1~ition. of :the 
damage·d and uncQvered wat~.r vaJve bQx ·.as a resl,llt «>tits neg!fgerit snow:removafopetatfons. 
t~~r.~fore,. Mea~owland's mot'ion fo.r .. summ~ry:jµ~gmenH~-~Eirii~~~: 

J .. 

. .· .La$.tly, S~curita's·moves.forsummacy Juclgrrierit,.arg_uing.thatJt~wed no.d:utytolnjured 
:Pla.iritiff~ e1.s .h~:o/~s:not a ~hir~~p~rty be~~fi.¢ia_fY::t.~,-~h,e1$;~#~gW:1§_~1'.i',c.e~ Agr~em.e)Jtc:~tjt9r~d Jnto 
between:$ecuritas '~nd G.reen: A~r:e~~· ·.It is· not¢d:t.flahH~lniiffit li.av.e not.opp·ose.d :thei,S~<;ui'itas' 

· 'rti'otio:tf.fot:s.i.f mar· >."ud · m~ t; However .-:socfr'.rnotiorfwasJ:c'·:os·ed<J:5 ·:'coo.id~fenda l'Green ----.·-· ... , ..... ·· ...... m. .... Y.J .... _g .'1 ... :,·· ,, .. -··'·:······" .. ,.,,.._.o, ..... ,,,, .. _., .. ·--i: .... J),J>, .... ,.'.··· ·: .. Y. , ... ,,,._ .. ,, .. ,.,. __ ... ,. .. ,t ....... . 
·Acres~· ·1mopposltion to .. Securitas'. mo .. tfon, •G'~~eh\Actes;eontencis~{thatif:a kiatJ.1~ ;;ssue,;offact 

· ·~·~1~t~,:~iJ~~wh~t11er.:;ith~d _:~~>:0$ti,1-fctiy~:1~~$;~~':9.fih~,;-~~i~i~¥!\t::~[~i~f Qti,{t~~rt "t~}f c~~o.fr~~~~' 
o~Jjg1(tion ·of.S~.c;utita$'tQ'in$.pf;!ct'io1d;r~Pl~rl h4!Z.~r<f9µ~;~Q.ridJllPO~:il'.l:~tteGr.eenAc;r~~$·:P.atkihg 
fot.1s:~1so irtlpii~ated~· Accqrding t<> ~,~~~rit~s; op~r~ti9.ll~:m~~q~~~Jt:i~'to;(clct a~: "th:e ~ye~ .i!nd' 
t~1tears·ofthe,maui•·an~'ltS·secur:ityofficers,~re,exp~:~te.d.J9; a,rnQ(l9·9tber\thfng$;·d~tect·$ale.ty 
hazar.d$1 inspect ·p9tholes, as Well-as perform vehicle· pattois:of'the p~pperty.; tf1e. manual 

· ·ackriQWl~d9e!? th~t jts $ecurify offiC.~r$~~te-ht t~~, b~~f i>it$ltr.9fttQJctentitY pto1>1em$·a.t-the.-ma11, 
lllcludin:s. maintenance need!i and, properfy · dam~ge •.. Atidillc>nal!y,. a·ccotding .. to,:.the Security 
$..~f'/lc·e~· A9re·emellt entered :into b~twe_eri Jlje pa_~ie~'r :§~:¢\lri~~ is tQ.. ¢oritfuct. r.~gµ.~~rly 
$cliedufod' fours .9f the shopping center, .. including .. ali· c:cunmotr.areas, and repotffiazardous 
. conditions tQ mall .rti~nagemerit . . . . 

aased upon the foregoing it appears that. Securitas ha(I a· contractual obligation to 
conduct regularly scf.led~led tours of]he ~reen .Acres' .P~tking lot, an.d detect and report 
problems, such as maintenance needs. and property damag·e~. As issues of fact 'exist· .as to 
wbet~er l~e-·defendaots.herein; incl_udjng·.S~c;yr{tci~; 11.a:d c~ri-~tru_~tiye ncjjice of th•fdefec;tive 
ce>hcJ.itJonJn th~ Green Acres parking iot prior tq the inQideot;A~su.es of 'fact e1lso.: exi$f as to 

· · whether Secyritas was negligent in fulfil.Ii Ilg· it$ obl!ga~foh: .~o .~~h~Jict touts of tJl~· ~~rl(ing..lot;. 
ancfd.¢teefand· .rep()rl; property ,daniag·e. As a.f.e:$i1It;. if.:a.pp_e_~r!;,'tfiat ~reen Acr~!i .ha·s avlable 
crQss_.(ctaim fc>r~contti~ution as-'a·galnst·sec·uritas7Theref'6re~·se(:1,1ri~·s' mptforffor!Sumrtjacy 

· judgitientmu.st be.denied with res·p~ctt() il:Je cross .claim~:a$s~rted again$£ i~ by G-.-~~nA~res, 
b1,1tisgrantedJnaJI other respects. As· plaintiffs~ direcbi.iaims;against Securitas ar.e:distniss:ed; 
Greeo-.Acre's ere>$~ claim~ again$t. if ar~td¢~me.~t ¢.onv~tf~~,:lC> 'fhir~.;pai:tY·;Pi.~irij$ • 

. 6 

.1 ··~ ---. . 

. J 

[* 6]



, . 

Based 1,1pon the foregoing, it is 

ORDERED that the motion by defendant Securitas Security Systems USA, Inc. for 
summary judgment dismissing the complaint, as well as a·ny cross claims, as asserted against 
it is denied with respect to the cross claims asserted against it by Green Acres Mall, LLC, but 
is granted in all other respects; and it is further 

ORDERED that the motion by defendants EQK Green Acres LP., EQKGA, Inc., Green 
Acres Mall, LLC, Vornado Realty LP. and Vornad0 Realty Trust for summary judgment 
dismissing the complaint, as well as ~ny cro~~ claims, as asserted against them has been 
rendered moot as to defendants EQK Green Acres LP., EQKGA, Inc., Vornado Realty LP. and 
Vornad0 Realty Trust, and is denied with respect to Green Acres Mall, LLC; and it is further 

ORl!>ERED that the m0tion by defendants American Water Enterprises, Inc. and Long 
Island Water Corporation d/b/a Long Island American Water for summary judgment dismissing 
the complaint, as well as any cross claims, as asser.ted against them is denied; and it is further 

ORDERED that' the motion by defendant Meadowland Contracting Inc. for summary 
judgment dismissing the complaint, as well as any cross claims, as asserted against it is denied. 

Dated: '9/10/2009 
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