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(b) Disposal of debris. Debris shall be handled and disposed of by methods that will not 
endanger any person employed in the area of such disposal or any person lawfully 
frequenting such area. 

Since the First Department has held that section 23-2. l (b) is too general to support a section 241 (6) 
claim, see Gonzalez v Glenwood Mason Supply Co., Inc., 41 AD3d 338, 339 ( lst Dept 2007), it must be 
dismissed. 

In contrast to section 23-2. l (b ), the F irst Department has determined that section 23-2.1 (a)(l ) is a 
sufficient predicate upon which to base a section 241(6) claim (see Scannell v Mt. Sinai Med. Ctr., 256 
AD2d 214 [1st Dept 1998]). The provision, however, is inapplicable to material or equipment which is not 
actually being "stored" (see Waitkus v Metropolitan Housing Partners, 50 AD3d 260 [1st Dept 2008]; 
Buckley v Columbia Grammar & Preparatory, 44 AD3d 263, 272 [1st Dept 2007]), Moreover, it is 
inapplicable where the plaintiff is not injured in a "passageway, walkway, stairway or other thoroughfare" 
(see Burkoski v Structure Tone, Inc. , 40 AD3d 378, 382 [1st Dept 2007]). Here, this regulation does not 
apply because the debris was not being stored and because plaintiff fell in a room, not a passageway or 
similar thoroughfare. 

Finally, Switzer asserts that plaintiff was the sole proximate cause of his accident since he chose 
not to ask someone to clean up the debris after he initially saw it on the floor. Where a plaintiff has acted 
in an unforeseeable, reckless, unnecessary or intentional manner, he has been found to be the sole proximate 
cause of his injuries under Labor Law§ 241 (6) (see Capellan v King Wire Co. , 19 AD3d 530, 532 (2d Dept 
2005]; Weingarten v Windsor Owner Corp., 5 AD3d 674, 677 [2d Dept 2004]. Since the evidence does 
not indicate that plaintiff acted in such a manner, Switzer's argument is without merit. 

3. Labor Law § 200 (1) and Common Law Negligence - - Labor Law § 200 is merely a 
codification of the common-law duty imposed on Owner and general contractors to maintain a safe work 
site (Rizzuto . 91 NY2d at 352) and, therefore, the same standards apply to both theories of recovery. To 
prevail on a claim under Labor Law § 200 and common-law negligence, where, as here, the injury arises 
out of the means or methods of the construction work, the plaintiff must establish that the defendant 
supervised or controlled the activity giving rise to the injury (Geonie v OD & P NY Ltd., 50 AD3d 444, 445 
(1st Dept 2008); Hughes v Tishman Cons tr. Corp., 40 AD3d 305, 306 [1 st Dept 2007]; Cahill v Triborough 
Bridge & Tunnel Auth., 3 1AD3d 347, 350 (1st Dept 2006]). Nonetheless, general supervision of the work 
is insufficient to impose liability under either theory (Geonie, 50 AD3d at 445; Hughes, 40 AD3d at 306). 

Here, plaintiff testified that hb only received his work assignment and directions as to how to 
perform his work from his forernan(jtom O'Kane. AIJ of plaintiff's equipment and safety devices were 
supplied by O'Kane. Additionally, Switzer's owner and president, Ken Switzer, testified that he did not 
direct or control any of the work of O'Kane's workers. Nor did Time employees tell subcontractors how 
to perform their work. The plaintiff has not disputed these assertions. Although Time had an employee on 
site who ensured compliance with the scope of work and project completion dates, this presence is 
insufficient to establish supervisory control (see Chuqui v Church of St. Margaret Maty, 39 AD3d 397 [1st 
Dept 2007]; Buccini v J 568 Broadway Assoc., 250 AD2d 466, 469 [1 st Dept 1998]). These negligence 
claims must therefore be dismissed as against Time and 135 Owner. As to Switzer, although its president 
was on the job site every day and had authority to stop work if he saw a dangerous condition, this only 
establishes general supervision and is therefore insufficient to support a section 200 claim (see Hughes, 40 
AD3d at 309; Matter of New York City Asbestos Litig., 25 AD3d 374 [1 st Dept 2006]) . Plaintiffs' Labor 
Law§ 200(1) and common-Jaw negligence claims must therefore also be dismissed as against Switzer. 
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B._.O'Kane's M:otion to Amend its An~wer:aitd for Suiilniary Ju4gljte_.t ])ismissing the Third"7Party 
· Comp~aint · · . . . . ·- , . 

O'Karie' s motion for leave to amend its answer so as to assert an· aff1nnative defense that Switzer's 
third-party claims are. barred by the. ·Workers;_ ·compensation .Law. is --~anted without opposition .. Tthe. · 
proposed amended answer, in the form annexedto O'Karie's moving papers, is deemed serv_ed .tiunc pro 
tune. . . . . . . 

· As to Q'Kane's.motion for sllilimacy judgtll.ent disµUssing Switz~;r~~ third-party comp!aint against 
it on the basis of.thi~·affinna~ive deferise,:the:w.9tion must.l~e ~anted.·W9rkers' Cortipen~~ati'on Law§ 11. 
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·o;O~Kane's performance of work for Switzer .. The c~url ag~indisagrees.:Although pldintiff did n~t r~call 
· the ·specific roo~ wher~ his.acdd~nt occw;red.and te~~ifi~pJhat tJ:iere w~ ·$priaj<ler work bei1:1&. perf~rmed . 

there, ther~ is .no genuine: dispute that· pfaint.ifr S· a~c~d~nt. occ~ed at :tpe premises while working . for . 
O 'Kane, that SW!tzer was retafu.e(l as the constructfonmanager and that Switzer retained b 'Kane to p·~rforin 
renovation work. Thereforf'.~ plaintiffs' claim aiis.es oµfoft4e:petfo.~anGe of Switz¢r;swork (see. Vargas 
v New York:City Tr. Auth.,-AD3d~,·2009 WL 587.941, *2,.2009NY A.ppl)ivLEXIS 1737, **·6 [ht Dept 
2009]; Lesisz, 40 AD3d at 1057; Pope v Supreme-K.R.W Constr. Cwp;~·261 AD2d 523, 525 [2d D~pt 
1999]).. Under the circumstances, Time ~d 13 5. OV.VUer are entitled to: a defense and inderruiificatiOn 
pursuant to tlie terms of the ·coir~act with Switzer. .·. 
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