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This action arises out of a claimed violation of Section 240(1) of the Labor Law. 

The plaintiff alleges that he was not provided with an adequate safety device (a metal 

basket on ~boom lift) while working on exterior window openings at the Life Sciences 

Building on the campus of Cornell University. He further alleges that, as a result, he fell 

out of the basket a distance of thirty feet to the concrete surface below, sustaining 

significant injuries. 

The undisputed facts are that on August 22, 2007, the plaintiff was employed by 

Clayton B. Obersheimer, Inc. ("CBO") as a glazier. CBO was a subcontractor to general 

contractor Skanska USA Building, Inc., ("Skanska"), on the premises of owner Cornell 

University. The plaintiff and co-worker William Sobel stepped into the metal basket 

work platform of a boom lift for the purpose of ascending to a height that would enable 

them to install rµetal brackets and rubber membranes on the window openings. 

Both men were wearing harnesses with attached lanyards. Sobel entered the metal 

basket at the end of the boom and hooked his lanyard to the basket. The plaintiff 

followed Sobel into the basket yet did not hook his lanyard to the basket. They ascended 

to a point where Sobel began his work at a window opening. Sobel felt the basket shake. 

He turned and saw that the plaintiff had fallen though the gate. The gate had not been 

latched shut. 
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The basket is enclosed on three sides by a permanently affixed metal railing. The 

fourth side contains a metal gate that swings inward on a pair of hinges. The gate was 

spring-loaded and was supposed to close whenever it was not being held open. A spring 

in one of the hinges was broken and the gate did not shut on its own. 

However, the gate was equipped with a latch that allowed the gate to be secured. 

The latching mechanism was in good working order. 

The plaintiff contends that the defective spring rendered the boom lift/gate 

inadequate under Section 240 and that it was a proximate cause of his fall. The 

defendants contend that the boom lift/gate and safety harness did provide the plaintiff 

with proper protection and that the plaintiffs failure to close the gate and/or use the 

harness constituted the sofe proximate cause of the accident. 

The plaintiff moves for partial summary judgment pursuant to CPLR 3212 on the 

Labor Law Section 240 cause of action and the defendants cross-move for summary 

judgment dismissing the entire complaint. 
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DISCUSSION 

In order for a plaintiff to demonstrate entitlement to summary judgment on an 

alleged violation of Labor Law Section 240(1 ), he must establish that there was a 

violation of the statute and that the violation was a contributing cause of his injury. 

l • 

Blake v. Neighborhood Housing Services. et al., 1NY3d280 (2006) If adequate safety 

devices are provided and the worker either chooses not to use them or misuses them, then 

liability under section 240(1) does not attach. Cherry v. Time-Warner, Inc.,_ AD3d 

_,(First Dept., 2009)(NYLJ, 8/24/09) 

The question presented is whether the broken spring rendered the boom lift/basket 

"inadequate" so as to constitute a failure to furnish equipment "so constructed ... as to give 

proper protection." 

There is no proof that any of the safety equipment furnished to the plaintiff was 

defective or inadequate for the task. The boom lift/gate had a working latch and the 

plaintiff was furnished with a harness and lanyard. The plaintiff has failed to cite any 

proof that the spring was necessary to give proper protection to the plaintiff and therefore 

has failed to demonstrate any issue of fact in that regard. 
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The plaintiff failed to use the harness and lanyard. It is undisputed that if the 

plaintiff had used the safety harness and lanyard he would not have fallen from the 

basket. The Court finds, as a matter oflaw, that the sole proximate cause of the plaintiffs 

fall was his/"failure to use the otherwise adequate safety device." Albert v. Williams 

Lubricants, Inc., 35 AD3d 1115 (Third Dept., 2006) 

CONCLUSION 

The plaintiff offered no opposition to the defendants' motion with regard to the 

causes of action alleged as common law negligence, Sections 200 and 241 ( 6) of the Labor 

Law. 

For the reasons set forth herein the cause of action under Section 240(1) is 

dismissed. 

The plaintiffs motion is denied and the defendants' motion is granted in its 

entirety. 
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Signed this ~11J"ay of August, 2009, at Ithaca, New York. 

~C.~7 
ROBERT C. MULVEY, -J.S.C. 
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