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FOR THE FOLLOWING REASON(S):

- MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY
PRESENT: KAREN S. SMITH PART __62

Jusﬂce

CONSOLIDATED INDEX NO. ____]_Qm__

IN RE: EAST 5§1°" STREET CRANE COLLAPSE

LITIGATION | E. F ' L E

MATTHEW DEPOULI, et al., INDEX NO. . i 105934/09
Plaintiffs, : o
: ~ MOTION DATE L 12117109
PR TS . :
' MOTION SEQ. NO. _: 001
KENNELLY DEVELOPMENT COMPANY, LLC, i
etal, : MOTION CAL. NO.
Defendants.

were naad on this motion forlto__gm___

RECEIVED __w
Notice of Cross-Motion — Affidavits — Exhibits 2.3

Answering Affidavits — Exhibits 4 W‘gﬁfﬂ%ﬁ N\ . 46

The following pipem, numbered 1 to,

, RoplytngAfﬁdaﬂts : . : 6.7.8

ec 08 2009

- NEW YORK
QOUNTY CLERK'S OFFI?

- (2x Cross-motiorns)
Cross-Motion: @ Yes [ No E

| Upon the foregoing papers, it is ORDERED that this motion by defendants New York Crane & Equlpment

Corporation and: James F. Lomma, seeking an order dismissing the emotional distress claims of plaintiffs
Sarah Shumway, Needhi Sheth and Rachel Bernard, and ail claims against Janies F. Lomma, pursuant to
CPLR § 3211(a)(7), is granted in part and denied in part, as set forth more fully below Both the cross-
motion by defendant Reliance Construction Ltd. d/bfa RCG Group, s/h/a Reliarice Construction Group and
RCG Group Ltd. and the cross-motion by defendant JBS Construction Managqmem, ing., seeking an order
dismissing the emotional distress claims of plaintiffs Sarah Shumway, Neadhi Sheth and Rachel Bernard,
pursuant to CPLR § 3211(a)(7) and/or CPLR § 3212 for failure to state a cause of acﬁon, are granted in part
and denled in part, as providoed more fully below.

This action stems from an accident that occurred on March- 185, 2008, when a crane involved.in
construction at 303 East 51* Street, New York, New York, collapsed, portions qf which came into contact
with nearby bulldings.’ At the time of the collapse, plaintiffs Matthew DePoull, Sarah Shumway and Neadhi
Sheth each resided in apartments In the buliding known as 301 East 50® S Street, New York; New York.
Plaintiffs Rachel:Bernard and Joyce Munn both reslded in apartments in the b#!ldlna known as 311 East
50™ Streat, New York, New York.

b

There are numerous related actions, each of which has been or will
be consolidated for limited purposes under Consolidated IndexiNo. 769000/08,
while each actmn maintains its own individual Index No. as well '

| Page 1 of 5
MYEC _



6031835
Typewritten Text


. contending that plaintiffs have falled to allege any facts that would justify ng the corporate veil and
- which he affirms that he had no personal invoivement with the purchase, maintsnance or lease of the

- 33 AD2d 362, 36§ [3d Dept 1970}, aff’d 31 N Y.2d 897 [1972]). -

- and/or controlled NY Crane and provided services related to the construction ﬁrojoct at 303 East 61st

crane; 2) the maniner In which equipment is maintained; 3) the policies affecting maintenanceof
~ and driving the schedule of work at the construction site. Plaintiff also points o another crane accident,

" . that crane repaired by a less-expensive vendor with questionable- quallﬂcatlons

Defondants New York Crane & Equipment Corporation {(“NY Crane”) arﬁd Jameos F. Lomma
(“Lomma”) now 'move, pre-Answer, for an order, 1) dismissing all claims against James F. Lomma,
individually, pursuant to CPLR § 3211(a)(1) and (a)(7), as he i3 merely the OwnpriPresident of the company
and cannot be held individually labls, and 2) dismissing the ernotional distress claims of plaintiffs Sheth,
Shumway and Bernard for failure to state a cause of action; pursuant to CPLR{§ 3211(a)(7). Defendants
Reliance Construction Ltd. d/b/a RCG Group, s/h/a Reliance Construction Group and RCG Group Ltd.
(“Rellance”) and JBS Construction Management, inc. each-cross-move for an brder dismissing those
portions of the Verified Complaint seeking to recover for emotional distress oﬂ behalf of Sheth, Shumway

and Bernard. Plalntiff opposes the motlon and both cross-motions. 5

in docldlng a motion brought pursuant to CPLR § 3211‘&)(7) for failure to state a cause of action, the

Complaint should be liberally construed and the facts alleged In the Complaint and any submissions in
opposition to the dismissal motion accepted as true, according plaintiffs the benefit of every possible
favorable inference. (5711 West 232°¢ Owners Corp. v Jennifer Realty Co., 98 N¥2d 144, 152 [2002]
[intarnal citations omitted]). “The motion must be denied if from the pleadingé’ four comers ‘factual
allegations are discerned which taken together manifest any cause of action cognizable atlaw'.” (/d.). -
Affidavits are considered “only for the limited purpose of determining whethau the piaintiff has stated a clainy,
not whether he has one and, in the absence of proof that an alleged material fact is untrite orbeyond
significant dispiite, [the Court] must not dismiss the Complaint.” (Wall Street Assaciates v Brodsky et al.,
257 AD2d 526, 526-7 [1* Dept 1999]). i

falms Agai es F. Lomma \

NY Crane and James F. Lomma move to dismiss plaintiffs’ claims against Lomma, individualty,
holding Lomma llable individually. Lomma, the owner and president of NY Crane, submits an affidavit in

subject crane. In addition, Lomma affirms that the company is adaquately capltal!zaﬁ and there Is no co--
mingling of corporation funds, nor does he exercise undue control over the operations, smployees or
accounting. Plaintiffe argue that there is sufficient basis for allowing them to &prm in discovery the
possibllity that Lomma should be held personatly liable.

Genorally, a corporation exists independently of its awners, as a separate legal entity, and the
owners cannot normally be held liable for the obligations of the corporation. The concept of“plorcing the
corporate veil” Is a limitation on this principal, allowing the Court to “disregard the corporateform . . '
whenever necessary ‘to prevent fraud or to achieve equity.”” (Joseph Morris v New Yoik State
Department of Taxation and Finance, et al., 82 NY2d 135, 140 [1993], quoting h#emwoual Alrcraft
Trading Co. v Manufacturers Trust Co., 297 NY 295, 292 [1948]). Generally,. pmcing the corporate veil
requires a showing that, 1) the owners exercised complete domination of the corporation in respect to the
transaction attacked; and 2) that such domination was used to commit fraud ot wrong against the plaintiff
which resulted in plaintiff's injury. (/d. at 141 [internal citations omitted)). “The party seeking to pierce the
corporate vell must establish that the owners, through their domination, abusad the privilege of doing
business in the corporate form to perpetrate a wrong or Injustice against [the ﬁlalnﬁﬂ's] such that a court in
equity will intervene.” (/d. at 142, clting to Matter of Guptill Holding Comora&'on v State of New York,

The only factual altegations speciﬂc to Lomma in pla!ntﬂfs’ Verified Coinplalnt aro that he owned

Street, and that Lomma was familiar with the equipment owned by NY Crane, and the condition and
maintenance of same, Including the sub]ect crane. In thelr opposition to NY crano and Lomma’s motion,
plaintiff suggests that Lomma’s affidavit is insufficient to support dismissal of thelr claims against him,
because it does not address Lomma’s role In, 1) acquisition and selection of aqulpmont. including the

equipment; 4) the ultimate decislons affecting the quality of aquipment and repairs; 5) creating, agreeing to

also Involving NY Crane equipment, which occurred just two months after the: lnstant acclident, noting that
in lawsuits relatei to that accident It has been alleged that NY Crane, at Lomma's direction, chose to have
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Even assuming that each of the allegations against Lomma in both the Verified Complaint and the
affirmation in ogiposition are true, plaintiffs have failed to aillege sufficient facts to support a cause of action
against Lomma girectly and insufficient facts to pierce NY Crane’s corporate vell. Presuming that Lomma
was heavlly invdived with each of the areas described in the preceding paragraph, as plaintiffs euggest,

only supports an inference that he was an integral part of NY Crane’s corporade management and ventures,

precisely what the job of president or owner would normally entall. That Lomma may have ordered
equipment to ba serviced and repaired by a questionable vendor does not givé rise to an infererice that he
“abused the privilege of doing business in the corporate form to parpetrate a wrong or Injustice against”
the plaintiffs, suph that this Court wiil intervene in equity and find Lomma pergomlly subject to liabiiity.
{Joseph Morris y New York State Department of Taxation and Finance, et al., supra at 140). None of

the facts alleged go to the elements plaintiffs must prove to plerce the corpord_h vell such as complete

- domination and ;commlngllng of funds. As such, all claims against Lomma Im.}lvldmlly must be dismisaed.

NY Crano. Rellance and JBS each contend that the emotional distress blam of plainmh Sheth,
Shumway and demard should be dismissed for fallure to state a cause of action for such rellef, as their
respactive alleged emotional distress is based on the damage suffered to their property, Plaintiff opposes
the motion and ¢cross-motions, arguing that the facts justify allowing platntlffslto procud on their claims
for emotional dlstmss ‘ ;

"When tﬁero is a duty owsd by defendant to plaintiff, breach of that duty resulting directly in ,
emotional harm is compensable even though no physical injury occurred.” (Kénnedy v McKesson Co., et-
al., 58 NY2d 500, 504; citing, Ferrara v Galluchio, § NY2d 16 [1958} [physical Injury: alleged]; Battalla v . -
State of New York, 10 NY2d 237 [1861] [no physical Injury]; Johnsen v State of New York, 37 NY2d 378
[1975] [no physical injury]; Lando v State of New York, 39 NY2d 803 {1976] [no!physical Injury]). Further,
“there may be very for the emotional harm, even in the absence of foar of poﬁonﬁal physical injury, to
one subjectad directly to the negligence of another as long as the psychic injury was genuine, substantial,
and proximately caused by the defendant’s conduct.” (Howard v Lecher, 42 NY2d 108, 111 [1977)).
However, emotional injuries may not be based solely on damage to one's propony (See, 0.g., Staniey v
Smith, 183 AD2d 675 [1st Dept 1992]; Fowlor v Town of Ticonderoga, 131 ABZd 819 [3rd.Dapt 1987]).

Here, ne lthcr Sheeth nior Shumway wers In their apartment or the buil:{lna when the crane
collapsed on March 15, 2008. Whilo these plalntms argue they should be allowed touekﬂmmseo for :
emotional d based on the fact that they returned to the buliding shocﬁy’ﬂwmafbr and “were quickly
exposed to the horvors of the incident and ‘what might have been,’” this would altow Sheeth and Shumway
to hase their claims on the “horror” of viewing their property damage. Plainttﬂs argue that the Images of

~ what could hava happened are emotlonally damaging and real.

The Court does not deny that Sheeth and Shumway may have suffend ‘g0me emotional distress.
However, not all emotional distress is recoverable under the law of this State. | There Is no contention that
elther Sheeth or' 'Shumway were ever in physical danger themselves, or masoﬂably bellgved they wereIn
danger, nor is there an allegation that either actually suffered physical injury, .’l‘hemforo thero appears to
be no basis, other than the damage their property suffered and their knowledqe that
they could have been in danger, upon which to base allegations of amotional dlm:, whlch is Insufficiant.

Plaintiff Bemard must be analyzed separately, as she was at home In uer apartment at the time of

the collapse. According to the Verified Complaint, Bernard was recovering from unspecified surgery at -

home when she heard a thundering nolse and feit the bullding shake. Lookiné out her apartment window,
| : . . S : :

i

> l
'rh:.s COurt h.as had several opportunities in a numbet of In re: -
East S51st’ Stu:eet Crane Collapse Litigation cases to discuss the appllcable law
and the part:d.es are referred thereto for an in depth analysis (See, e.g.
Battistello v East 5lat Street Development Company, et al., Izndex No.
111409/2008,, Motion Seq. 001 [May 12, 2009); Antoniello v Eadt 518t Street
Development campany, et al., Index No. 102024/2009, Motion Seq 001 - [November
18,. 2009])

2
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_ and James F. Lomma seeking to dismiss plalnﬂft’o complalnt

- she saw one or fnore individuals clinging to the cab-of the crane as it camned into bulldings and then fell

to the ground, narrowly missing her building. There Is no aliegation that Bornard's buildirig was hit by the
crane when it cqllapsed or suffered any structural 'damage, but the Verified Comptaint does aliego that
Bernard saw the cab of the crane falling toward her bullding and hitting other bumﬁngs on its way down.:
Bernard claims that after waiting for the building to stop shaking she evacuated the buliding, she took the
elevator down to evacuate the bullding because of her physical condition, and was filled with fear and
anxiety, wondering if the elevator would remaln In service until she could exit the bullding. Bermnard also
claims that when she returned to the buﬂdlng, the elevator was out of service and that she had to traverse
eight flights of alairs, aggravating her surgical condition and impeding her recovery. Dust from the crane’s
collapse made Its way into Bernard's apartment and auegod!y causod unspecmed property damage and
adverse health ﬂ‘octs §

Asaumlng the allegations in-the Verified Complalnt to bo truo, Bemard'p clatms for emotional
distress will notbe dismissed at this early stage. Contrary to Bernard’s argument, her ciaims are not
significantly similar to those of Margery Jane Bonla, a plaintiff In the Battistallo action, but rather resemble
the claims made by plaintiff Wilfredo Vego in another cansolidated action, Antonlello. (See, Index No.
102024/09, Motign Sequence No. 001 [November 16, 2009]). in that case, Vego!allsged that he was standing
outside his window looking up at the crane and discussing the construction when he obssrved the crane
falling toward his building. When the crane came to rest on the ground, Vego pllegod that It was leaning’ up
against his apartment window. In denying NY Crane's motion to dismiss Vegd’s ¢laims for emotional .
distress, this Court found his proximity to the accident and the reasonablo | that he was in harm’s

' way dispositive./Although there are differences, the most important being that cho’s bullding was actually

impacted by the icrane while Bernard’s was not, at this early stage the Court ﬂtkd& under all the
circumstances aplegod in the Complaint, such as the shaking of the bullding and that Bemard watched the
cab of the cranefall toward her buliding, that it is reasonable to infer that Bernhrd belleved sho was in
harm's way and t she feared for her safety. ,

- Althoug Bemard’c claims for emotional distress are not being dlsmlsted, the Court expiicitly

~ rejects her argument that such claims are supported by either 1) the aftegations about the breakdown of

the elevator, whﬂch forced her to use the stairs upon her return to the bullding, exacsrbating her condition,
or 2) her obsemktlon of unrelated Individuals falling with or from the crane eali

Bernard has made no allegation and submitted no evidence to Indicatd that tho elevator outage in

~ her bullding was caused by the crane coliapse and It is not reasonable to infer: causatlon as her bundlng

was not hit by tho crane.

In additlon, Bernard's allegatsons that she suffered emotional distress afte; ceelng one or more
individuals falllng from the crane’s cab after it collapsed cannot be a basis for recoves
Plaintiff cites to no cases which support allowing a bystander claim, otherw
Danger” claim, based on ohserving the death or injury of a stranger. In order to recover under a "Zone of
Danger” theory, {'a plaintiff must establish that he suffered serlous emotional distross that was proximately

- caused by the observation of a fami ber's: erioug injury while in the zone of danger.”

{Stamm v PHH Vbehicle Management Services, LLC, 32 AD3d 784, 786, 2006 NY Bllp Op 6812, *2 [1st

~ Dept 20086) [emphas!s addod], clﬂng, Bovsun v Sanperi, 61 NY2d 219 [1983]).

Finally, lt should be noted that, while the defendants argue that they rwpectlvely owetd no duty to
any of the plai in this action, in a case such as this where issuss of duty may be. mﬁbly Hnked to |
issues of cau n, the Court doss not view such an issue as appropriately rmined on'a motion to
dismiss for fallure to state a cause of action. As such, the Court declines to- m&ko any determination at this
timoe as to the dofendanw duty to plaintiffs, and this portion of their motion is aonlod without prejudice to
resubmitat a lawr date.

Aecordmmy, itis | | |
ORDERED that the portion of this motion by defendants New York cmk & Eqmpmem cwporauon

granted; itis turther
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[* 5]

ORDERED that the portion of this motion by .defendants New York Crano & Equlpmnt Corporation
and James F. Lomma seeking an order dismissing the claims for emotional distress asserted by plaintiffs, Iﬁd
granted In part, SOLELY to the extent of dlsmisslng all such claims asserted hy plaintifis Sarah Shumway a
Needhl Sheth; It is further ,

ORDERED that the cross-motions by defendants Reliance Constmctloh Ltd, &/b/a RCG Group, sih/a:
Reliance Construction Group and RCG Group Ltd. and JBS Construction Man nt, inc., seeking an ord
dismissing the emotional distress claims of plaintiffs, are granted in part, to the extent of dismlull%
all such claims asserted by plaintiffs Sarah Shumway and Needhi Sheth; it Is further ,

ORDERED that the portion of the motion and cross-motions seeking an onder dismissing the
emotional distress claims of plaintiff Rachel Bernard, is DENIED as provided abovo, itis furthar

ORDERED that the motion is denled In all other respects.
This constitutes the decision and order of the Court.
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