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SUPREW WURT OF THE STATE OF NEW YORK 
COUNT( NEW YORK: PART 55 

X - -_------_---~---_---____________11_1____ 

I! 

177 CH"&, INC., on behalf of itself, and all others 
siqdarly,situated and NINE STORIES COW., 

Index No. 109536/08 
I 

petitioners, DECISION, ORDER and 
j , 1 8  JUDGMENT 1 

- against - 

JANE S. SOLOMON, J.: 
I 

r b 1 Petitioners 177 Christie, hc. (1 77 Christie) and Nine Stork  Corp. (Nine St&s) 

d an taler (1) setting aside the decision of ~d administrative judge and rcspomdvt, the 
I h  

Envimnmmtd Control Board of the City of New York (ECB), &cting petitioners, and ordering 

that the find that the petitioners previously paid be retuned with statutory ht~xast, (2) issuing an 

injmctiori thjokhg ECB and its summons issuing agency, the Department of Environmeritd 

Frbtectith QEP), from issuing anjswnmons all- violations of AdmiaistWVe Code @€the 

I r I 
I 

I\ 

City of l$ew Yo& (AWistrative Code) $4 24-220 (b) or 24-244 (b)' to the clap ofNaw ydrk 

State buinesscs that legally provide food and drink, and (3) awarding petitionm their reasonable 

attorney's f&,t 

'I 

'4 

The pwrs refer to 4 24-220 (b), which was in effect at the time that the summonses ware 
ismed. S d o n  24-244 (b), which is substantidy the same, replaced 4 24-220 @), &bctivv, July 
1,2007. ' \  

I Pmvidusly, ECB sought dismissal oftha petition on the ground that tkk,-~was 
time-barred!'That motion was denied by decision dated December 15,2008 (Abdus-Sdaam, J.). 

I 
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* ’  
1 ECB opposes the petition on the grounds that (1) the class that ~ t i w r e r s  purport 

I 

to rap* will be adequately protected by the doctrine of stat.d decisis, (2) petitihm fail to 

*tis@ the quirernents of CPLR Article 9 fir class certification, (3) the pmpdsed class shwuld 
I 

be modified to exclude those individuals whose claims would otherwise lx timt-b& of hot 

ripe far judicid review, (4) the court should transfer this proceeding to the Appellate Division for 

review of kmbsbntial evidence, ( 5 )  the ECB determinations am rational and not arbitrary, 

caprici@u or an abuse of dieoretion. (6) the NOV’s are facially mfEaht ,  (7)  

4’” + 

I 

Code 5 24-220 (b) is constitutional, (8) the penalty imposed by ECB is not excassive, aqd (9) 

petitionem & npt entitled to injunctive relief. 
I 

‘ t  1 

Background 

’ At the relevaat time period, petitioner 177 CMstie operated a &tawant nhthcci 

“Esprpto,’* located,at 145 Avcnyc C, New York, New York. Petitioner Nine S t d m  oporrlltbd a 

rtstaurant named “Louis,” located at 649 East gth Street, New York, New York. 

’ On May 1 , 2002, petitioners each were issued a Notice of Violation (NOW 

dlleging it’had violated Administrative Code 6 24-220 (b), which purports, among othd 

thmgs, .ba phibi t  noise emanating from commercial establishments. The tammom were 8 * 

issued by thp stme ECB officers on virtually identical h t s .  h t h  cases WE lpud by the m e  

Adn@&r&ve Law Judge (ALJ) who sustained the charges. Administrative Code 9 24-220 @) 

I 

(4 

’ I  “(b) No person s h d  Qprate or usc or cltu8c to be operated or w&l ahy 
sound reproduction device for commercial or business advertising 
purposes or for the purpose of attracting attention to any perfbmv,  
show, or sale or display of m m h d i s c ,  in connection with any 
cumrnercid or business enterprisa including those engaged in the sale of 
radios,- television sets, phonogm#hs, tape recorders, phonogmpbmbrds or 

’ 

, 

, 

‘ I  2 

! 
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I #  I 

The petition seeks class action status, and it designrrtes 177 Chri&e tu the 

' 1 1  1 ?  ' tep&ve of a class of operatots of txtablishmcnt~ in that serve food and &dk and Hihich . 

Dhcasaf on 

B@iman, 21 NY2d 322 [1967J). The court's fiutction, essentially, is to deterrr+~~ mtbndiq 

(Matter of PeIZ v Board of fit. of Union Free School Dist. I of Towns of ScmsaWe & 

, '  

* I  

I , '  

Mdmdrbnhk Weschester Court@, 34 NY2d 222 [ 19743). Petitioners have not shown that the 

. ,  

sound must emanate from a reproduction device, (2) it must be fur commaid or bush- I 

edqddq, @) &e sound reproduction device must be in front or outside of a bhaing or in or 

tb'OMhY aprtwesfmch building, and (5) the sound must be heard on m y m @ ' e t  

(Matter of GH W e  v New York Ciw Envtl. Colrttol Bd, 194 Misc 2d 503 [SUR, PTY 

20021). Ad discussed below, the record establishes tbat ECB's detemination a t  all of tba 

elaments bklthis statute were met was rational, and the process afforded p t i t iom to dispute the 

\ 

advediddd burposes, (3) the sound must be in connection with a commercial or bushcss 

'I 

I 
/ 

I c ' 8  1 A 1 

I P  

' I  

ChmgeivlI.q~. 

I 

The NOV that DEP, issued to 177 Christie adequately informed it of the c e  
I 

,> , 
I 

'I ' 
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A - -= - - -J  
I 

issusd, bccawe it met all five quiremena. h the ALJ's "Decision and O@e" 

Christie, &a AW stated that the instrumants that the insp&or identified in E 

17jI id 
I Ir \;I 

h&bd 'in his written report qualified as a sound raproduction devjct, and that, basad on the , 

I t p 6  Of a raprberitative of 177 Christie, the music was u d  in connwtion &I% a 

C0mqercia.I pltrpoq. The "Decision and W f  pertaining to Nine Stories i$ 
'il 

i 

1 

Same. 

The ALJ's deeminations were afkncd on appeal within ECB 

F W  #, 2008. The ECB appdals board determind that, although the has no 

1 p w v t & t n  that mysic ' m a t i n g  from a comqmial prcmiscs is being play&*for a cod&&& 

purpobe, based on the administrative record, the agency "astabllshad facts fiorp 

draws the k n a b l e  infmnce that the music wqs projected onto the strtet for a cownm@ or , 

1 

' I  

i3udrl&*Asing puqmsc." 

fi .hMatier'of G H W h  vNew YorkCiv Emti. Corrtt.oiBd (194 hi& 2d 50$' 

'1 

mpm), which has similar facts, an inspector had issued a summom to a rcstaumt + c a ~ H e  

i 

i' 

5 
i' 

' ,  

- 4 
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mutt granted the Article 78 petition, v d  the detarmination of the ECB q p d q  boaml,'W I' 

aside thC'kLJ's ding ,  and ordered the return of the $700 penalty, because it found r that ECB's 
4 1 

' d e t w o n  was not supported by adequate proof, and, therefore, the agenc'y's dwisioa was 

arbitfpry apg capricious. The cow's decision was based in put on the tes&y d the  i&&br 
\ I  

door to the restaurant was closed whtn he heard the music, and there t q q Q W  \ pf 
I 

11' 

&ny open doom, windows or other apertures. Moreover. the owner of the rcstnuraat t e a a g  that, 

at the &&'in question, a birthday party was taking place, and the purpose €or the music w k  for 

,the e w ~  of the patrons, and rpt to attract customns. h e  wurt ckterm& k k  

I 

I '  

16 " 

not of r a commercial patwe, and neither the ALJ nor the ECB @padti board (1 

that )$here was a device "in front of or outside of any building" or thqtt it was h q i  ' 1  "in L 

'i E 

or h y  aperture of such building." I1 

I t  ' 1 ,  Here, in contrast, the inspector testified that he h d  loud music 4 n m ~  bm' 
the preph6 I Qrough an open door while 15-30 feet away, and saw people W h g  on the 

sidewalk. Although, at the hearing, 177 Christie's representative testified that lae 

the mstmrh's  manager tbat the door was closed on the night of the offense, tbe Aw and thu 

adq&d by 
" h  I 

i i  $ II ECB b'~ard credited the contrary testimony ofthc inspector. It is the agency's function ta 

make mqiipty findings and to draw reasonable inferences (Matter of 25-24 C@ ConcmdLtd 

$ '  

I 

I I .  

its CrtdibiliG determinations (assuming that they differed) for those of the agemy (Mmw c$, 
t 

" E* .' kodrigu&&A v KellZy, 2 NY3d 7'16, rearg denied 3 NY3d 656 [2004]). 
I 

I ,  
, As for Nine Stories, ECB determid that the musical in-&'& within 

I '  

I 
1 

I 
I 

6 
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1 1 0  I 

I 
1 % I 

the nmbitl bf the statute because Administrative Code 8 24-203 (54) defines "sound rcprdpction 
! )  . 

&vi&? tq &a dcvicb intendad primarily for the production or reproduction of eouhd, hcftdhg 

but nqt Wted'to my mugid imtmment. . . ."  ha construdon given to mtlte;s hy & 

must be uphbld unless unreasonabIe (Mutter of Johnson Y Joy, 48 NY2d 689 &197Tb Mutt& of 

' 902 Assod? v Akv York City Lo9 Bd ,229 AD2d 35 I, 352 [ ISt Dept 19961). Here, the 

coxlsmmo 

'i I 

t i  
I 

, I ' r  

': * p of the statute is reasodable, because the putpose ofthe regulation is to regulate 
' I  

.so~nQiw+ rather thanrhe means pf producinp the wd. 
I 

' ', 
I 

r 

Contrary to petitioners' assertion, the statute at issue is not uncarnsai~o+.~ Thqk 
I ( ' 1  

4 

'I k I 
music is deemed speech doas not maan that a municipality m y  not restrict the manper in W c h  

it is UM, 
4 

t 

Music is a form ofspeech that is subject to First Amkpdment ptotMon ( h d v '  
i' I 

RockAgainst Racism, 491 US 781,790, reh denied 492 US 937 [1989]), but 4 ialw a b j e b  

ruaspmble &dntion (see Kovacs u Cooper, 336 US 77,86-89, rsh denied 336 US TI [194)9], 

cited by Mmbers of City Council ofCt@ of Los Angeles v Tapayerssfor Vincent, 466 US 789, 
I 

J P  

*> 

I 

806 [ 1 !%4pq f i e  =&lation here is reasonable, because it does not prevent reshuranu b r n  ' ,  

1 

groVjdiqj qwic to their patrons for their cqjoyment. In 80 do% howwer, the mr+hint& ' 1  

take steps to ctlsrtre that the music "staysn witbin the restaurant, The State is g i , y m i a l p n i I w  1 

in r&&g the time, place, and m e r  of speech than it is given when it attempts to mtri? 

content &i@ d f N m  York v Amen'ccm School Publs., 1 19 AD2d 13 [l Dapt 198k], &id 69 

NY2d ?Wr (298n), which it is not doing here. The State's time, placa, and marlllbt'hhi&h ' 

i 

'if I 1 
ili ' 

are validif reasofiablc, and mtiowy related to legitimate State intemts (id at 17-18), A@e' I 
I 

I ii 
1 '  4 

from the commercial or business purpose distinction, Administrative Code 69 24-220 (b) an4 
8 .  r I !  

r 

- 
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244 @) 19 .I not dimrimimp ba.s&f on content, and they were designed to futthh a l c g i k t e  
1.. , . 
1 '  t 

interest (cf Mbrris Y 702 E. Fwh St. HDFC,, 8 AD3d 27 [I" Dept 20041 [ f i c , w i n a r y  I , 
' I I i I  SJ \ ' i 

injmction that,mtricted any performance of live music to string instruments and piano dcpived . '  

i 
1 .  

I the m~ttans  oftheir right to m o m  ofexprwsion as well Bs economic opportunities w i ~ u t  
I 

I 

a W-, tt legitimate state intekt]). Obviously, if the inspeztor testified thet hc, was 1 \  

on the stre@, (and cquld only hear the, music whm someone en-d or left the- & the 

issumce of a summom would be problematic. Such is not thn case hem. 

I *  t 
1 r; I1 

L 

I '' 
Since the ECB's fmal determination is upheld as against 177 Christie, it is 40t an * I  

I 

" 11 Oap- rtipvsontativa ofa clam under CPLR Article 9. Detarminations BB to hather 1 5  

partia&r violations,wem reasonably and l a W y  issued are bdttm made on ai'kk& by w e  ks, 1 

I " ,  

rn illustrated by~this decision and that in Matter of GH W e  (1 94 Misc 2d 5031 ,@ see C@,R *, 
4,. 1 ' I  I 

90 t 121). h m v c r ,  the petition does not adequately describe a pmposed class. 

I Iir ,I .r ' ' I 'Accordingly, it is 
i 

' ,  
I ORDERED and ADJUDOED tbat the amended petition is denid, abd the 

'I , 

I! 1 .  , 
' ,  

I 

Ni 

" ' i  , 
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