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SUPREME CQURT OF THE STATE OF NEW YORK

" COUNTY OF NEW YORK: PART 55

177 CHRISTIE, INC., on behalf of itself, and all others Index No. 109536/08
similarly, ituated and NINE STORIES CORP., | )
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JANE S. SOLOMON, J.:

", Petitioners 177 Christie, Inc. (177 Christie) and Nine Stories Corp. (Nine Stoties) :
seek an drder (1) setting aside the decision of an administrative judge and respondent, the

Enwronmental COntrol Board of the City of New York (ECB), affecting petltloners, and ordenng '

Y

that the ﬁnes that the petitioners previously paid be returned with statutory mterest, (2) issuing an -

h
m_nmctlon eﬁjommg ECB and its summons issuing agency, the Department of Enwmnmental

Protection _(QEP), from issuing any summons alleging violations of Administrative Code of the .
City of Ncw York (Administrative Code) §§ 24-220 (b) or 24-244 (b)' to the class o;f New Yﬁrk .
State buSmesses that legally pronde food and drink, and (3) awarding pentloncrs then' rcasonable

1 i,

attorney’s fees 2

ki '

e

! Thé papers refer to § 24-220 (b), which was in effect at the time that the summonses were

issued. -Section 24-244 (b), which is substantially the same, replaced § 24-220 (b),. eﬁ'ectlve July
1,2007.

2 Prewdusly, ECB sought dismissal of the petition on the ground that the prc}deedmg “WBS,
time-barred. That motion was denied by decision dated December 15, 2008 (Abdus-Salaam, J. )
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- to mprhsmt wﬂl be adequately protected by the doctrine of stare decisis, (2) peutit’mcrs fail to

rewcw of sﬁbstantlal mdence, (5) the ECB determinations are rational and not arbltrary,

~ things, o prohibit noise emanating from commercial establishments. The summonses were -

ECB opposes the petition on the grounds that (1) the class that petitioners purport

satlsﬁx the rcquuemcnts of CPLR Article 9 for class certification, (3) the proposed class should
be mod1ﬁcd to exclude those individuals whose claims would otherwise be nme-barred or not

1

ripe for _]lldlClal review, (4) the court should transfer this proceeding to the Appellate Dmsmn for

\capric‘iw.a,‘ or anl abuse of discretion, (6) the NOV’s are facially sufficient, (7) Admimmmve
Code § 24—220 (b)is constltutlonal (8) the penalty imposed by ECB is not excosswe and (9)
petltloners are not entitled to injunctive relief,
| | | | Background

'At the relevant time period, petitioner 177 Christic operated a réstwmnt natned
“Em“?r” lpc_‘ated‘at 145 Avenue C, New York, New York. Petitioner Nine Stories op_e'dgtedva
restaufant named “Louis,” locatcd at 649 East 9" Street, New York, New York o
: ke On May 1, 2002, petltzoners cach were issued a Notice of Vlolauon (NOV)

alleging that it had violated Administrative Code § 24-220 (b), which purports among other

1ssued by the same ECB officers on virtually identical facts. Both cases were hmrd by the samc

Admimstratxve Law Judge (ALJ) who sustained the charges. Administrative Code § 24-220 (b)

provndes

(b) No person shalt operate or use or cause to be operated or used a%ny
sound reproduction device for commercial or business advertising
purposes or for the purpose of attracting attention to any performance,
show, or sale or display of merchandise, in connection with any
commercial or business enterprise including those engaged in the sale of
radios, television sets, phonographs, tape recorders, phonograph-records or .
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govemmcnt witnesses.
’ w, .

The petmon seeks class action status, and it demgnates 177 Chnstxe asthe
represtmmve of a class of operators of establishments in that serve food and dhﬂk and which
routmtrly tecclve summonses from respondents and their agents for \nolatlons of Adimmmhﬁw

Code § 24—220 (b)

Discussion
o “\ . The standard of review for an Amcle 78 proceeding is whether ;:he aéenoyi :
determinaﬂon was arbittary or capricious or affected by an error of law (Mattdr of Colton v
Berman, 21 NYTZd 322 [1967)). The court’s function, essentially, is to detcrmmc rat.‘nonahty

(Matrer of Pell v Board of Educ. of Union Free School Dist. 1 of Towns of Scm'sdale &

. \ .

‘ Mamarbnéck, Weschester Caunty, 34 NY2d 222 [1974)). Petitioners have not shown thaI the

agency’s dgtenmnanon was. arbittary or capricious or affected by an error of law. | o o
‘ ‘fhe Administrative Code section has five requirements for a violationt: (1) ﬂ:ib ;
sound must emanate from a rcpl'oduCthIl device, (2) it must be for commercial or busmess

advertlsmg pmjposcs, (3) the sound must be in connection with a commercial or busmcss
‘I

' enterrpgdc (4) the sound reproduction device must be in front or outside of 8 buﬂdmg or in or
. throughany aperture of such building, and (5) the sound must be heard on any public' street i

(Matter of GH Ville v New York City Envtl. Control Bd,, 194 Misc 2d 503 [Sup. Ctm NY County

t

2002])‘ As discussed below, the record establishes that ECB’s deterrmnatlon that all of the

t

T e elements of tt.\m. stamte were met was rational, and the process afforded petntioners to dxspute ﬁle

charge was, fair.

. TheNOV that DEP issued to 177 Christic adequately informed it of the charge




PSS

- busmms advcrtismg purpose.”

1ssuod, becau.'.e it met all five roqmrements In the ALJ’s “Decision and Order :egardlkg 172

hcanna; and in his written report qualified as a sound reproduction dovice, and that, based on the

- testmmny ofa represexitau\ze of 177 Christie, the music was used in connecucn \Mth a

: Febru“ary 28 2008. The ECB appeals board determined that, although the statute has no

N prcsuwpmn that mysic emanating from a commercial premises is being- played for a cothhicrcr&l

dévioe* for commercia.l pmposes so that the sound could be heard on a public street. It also ‘
By

1demiﬂtd the source of the “sound reproduction device” (live band, guitar, accoi'd.lon, drums and i

twvo speaqus) Similarly, the NOV issued to Nine Stories stated that the oWnerJ used or caused to! 5* A

be used a sound reproductlon device for commercial purposes so that the somd could hd hem:d

N

on a pubhc street. It also 1dent1ﬁcd the source of the “sound rcproducnon dev:cc" (bass gmtar,

!

drum dot. and pmno)
0 " N | " At each of the two hearings, the ALJ found that the summons wils propeﬂy

b

Chmhe, tfhe ALJ stated that the instruments that the inspector identified in his testimony- at the

[
*
.

commemml purpose. The “Decision and Order” pertaining to Nine Stories i% substantmﬂit the

. ﬁ
same.
A

i

Thc ALJ ’s determinations were affirmed on appeal within ECB by decmops dated

purposg based on the administrative record, the agency “established facts from which the Board

dmwa the reasonable inference that the music was projected onto the street for a commercial or .

-In Matter'of GH Viile v New York City Envil. Control Bd. (194 Misc 2d 503,

supra), which has similar facts, an inspector had issued a summons to a rcstanﬂi;t bccausﬁﬂe

RN
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thc mqmc was not of a commercial nature, and neither the ALY nor the ECB appeals board | ' c }‘,

or throug’h any aperturc of such bulldmg ”
, thc pmpnses tl;u-ough an open door while 15-30 feet away, and saw people dancingonthe .; - j

“the msbauraﬁt 's manager that the door was closed on the night of the offense, the ALJ and the

"ECB aﬂpealg boa:d credited the contrary testimony of the inspector. It is the agcncy s ﬁmchon to

its crcdibihty determinations (assmmng that thcy differed) for those of the agency. (Matter qf

) co'ulcl beat music ernanating from the restaurant while standing outside on the sidewalk. 'ﬁth .

court granted the Arncle 78 petmon vacated the determination of the ECB appeals

\\w\

‘w
aslde the ALJ s rulmg, and ordered the return of the $700 penalty, because it found that ECB'
detmﬁilittlon was not supported by adequate pioof, and, therefore, the agency 8 d&;lSIC;n was
arb;tmy apd capncmus The court’s decision was based in part on the tesmmoﬁy of the lﬂépwﬁr
thai the door to the restaurant was closed when hc heard the mus:c and there. was no testun}ony of
any opcn ﬁobfs;, windows or other apertures. Moreover, the owner of the rostaurant u:stiﬁoﬂ that,

at the txmé m qucstlon, a blrthday party was taking place, and the purpose for the musxc was for

njoymant\ of the patrons and not to attract customers. The court determmed, ”thcrefox‘e, thai
determmed that there was a devxce “m front of or outside of any building” or thm; 1t was hm-d “m
Here in contrast, the i mspector tcstiﬁcd that he hcard loud musxc bmanating fmm

sndewalk Although at the hearmg, 177 Christie’s representative testified that he vm aqu&d b¥

1A
"

)

make cmdibality ﬁndmgs and to draw reasonable inferences (Matter of 25-24 Café Concm-m Lid

v New York State Lig. Auth., 65 AD3d 260, 271 [1* Dept 2009]), and the court will not sub | ,'

(!1

Radriguekﬂivera v Kelly, 2 NY3d 776, rearg denied 3 NY3d 656 [2004]).

o As for Nine Stories, ECB determined that the musical instruments céime within
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" the ambii “bf thc statute because Admunstratwc Code § 24-203 (54) defines “sou:nd rcproductlon
Y 1 ¢ devm%"f' qﬁ 44 device mtcnded primarily for the production or reproductmn of souﬂd, mcludjng
T but nqt htnj,tod to any musical instrument . . . . The construction given to stattes by the! dgeﬂby
must be uphéld unlcss unrcasonable (Matter of Johnson v Joy, 48 NY2d 689 [,1979}' Maﬂér of

902 Assaé y New York Ci ujy Loft Bd 229 AD2d 351, 352 [1* Dept 19961). Hcre, the

{
.
i e

‘- o constmumn of the statute is rensoﬂablc because the purpose of the rcgulatlon is to mgulate

vy soundwitse}f m&erthan‘themeampfpmducmgthemund - T ;:

] ' . | Contrary to petitioners’ assertion, the statute at issue is not \mcmnsmmuonal Thn;t

O S
o . Y b

- music is deemed speech does not mean that a municipality may not restrict the manner in whmh.

L | : 1tlsdiBWﬁﬁnatcd ,

. Music is a form of speech that is subject to First Amendment ptotemOn (Ward v'
Rock4gain3t Racism. 491 US 781, 790, reh denied 492 US 937 [1989)), but is. !150 Subject to "
reasonable rcgulatlon (see Kovacs v Cooper, 336 US 77, 86- 89 reh denied 336 US 921 [194(9]
clted by M&mbers of City Council of City of Los Angeles v Taxpayers for Vincent, 466 US 789
5 ' 4 806 [1984]), The regulation here is reasonable, because it does not prevent res‘;aur;nts from v
providing n;msic to their patrons for their enjoyment. In so doing, however, the mstyddmnt.:ﬁnst *

take steps to cnsm'c that the music “stays within the rcstaurant. The State is gwen mpre: lqgmdq
o 1ﬁ restrictmg the time, place, and manner of speech than it is given when it aitempts to rostnct
A content (City of New York v American School Publs 119 AD2d 13 {1® Dept 1986], affd 6

oo b NY2 576 (1987]), which it is not doing here. The State’s time, place, and manher«rcstnctidhs

v

oy, e _vahg}]:f reasonable, and rationally related to legitimate State interests (id. at 17-18) A'QP"F’,

[

from the commercial or business purpose distinction, Administrative Code §§ 24-220 (b) anqt
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' ' l

, 244 Qb) do mot discriminate based on content, and they were designed to further a 1eg1tm‘iate )

mjunctmn that, resmctcd any performance of live music to stnng mstrumcnts a.nd piano depnved
the mus‘lciam of their nght to freodom of expression as well as economic opportumncs wxphout
: ﬁlrthémng a lagltlmatc state interest]). Obviously, if the inspector testified thht he was standmg

on the strept. and could only hear the music when someone entered or left therhsmlranh ﬂ’ien, the

1ssuance of a summons would be problemanc Such is not tho casc here.
pmimmq representanvo of a class under CPLR Article 9. Determinations as to whethcr'

1 _parucqlar \nolatmns were reasonably and lawﬁxlly issued are better made on a‘casé by case basis,

as ﬂlustrated by»thxs decmon and that in Matter of GH Ville (194 Misc 2d 503;

' 901[2]) Mm:covcr the petition does not adequately describe a proposed class

fvlﬂ -
-
P

proceadmg is dismissod; and it is ﬁmher

'A’

batied"mﬂmry 5 2010 | |

"‘v'.\‘

mterest (qf Morris v 702 E. Fifth St. HDFC, 8 AD3d 27 [1* Dept 2004] [the;preliitiinary

w

Smce the ECB’s final determination is upheld as against 177 Chnstle, itis qot an

1 see CRKR

'Accordingly, it is |
ORDERED and ADJUDGED that the amended petition is deniéd, and the - -

N

ORDERED that the Clerk is chrected to enter judgrncnt accordlngly

. ty
i ) ‘
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