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INDEX NO. 04-42113 
CAL. No. 09-00 142-MM 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 43 - SUFFOLK COUNTY 

f’ R E S E A T :  

I Io11 - ARTHUR G. PITTS MOTION DATE 6-2 5-09 (#OO 1 ) 
Justice of the Supreme Court MOTION DATE 10- 1-09 (#002) 

ADJ. DATE 10- 15-09 
Mot. Seq. # 001 - MD 

# 002 - MG 

X PEGALIS & ERICKSON, LLC 
Attorneys for Plaintiffs 
1 Hollow Lane, Suite 107 

~ _ _  .-.-- ............................................ 
: i \ I l 1  HRIS(’0, as parent and natural guardian of : 
t 3 R 1 1  ‘P i \N\ r ’  RIUSCO and JULIANA BRISCO, 

1 1  I Jilt\. Lake Success, New York 1 1042 

P1 ain ti ffs, HEIDELL, PITTONI, MURPHY & BACH, LLP 
Attorneys for Defendant George Lau, M.D. 
99 Park Avenue 
New York, New York 100 16 

MARTIN CLEARWATER & BELL, LLP 
Attorneys for Defendant Wintlirop University Hosp. 

- against - 

( i :OR(JI. I 4L, M.11. and WINTHROP 
i \ l\’l!RSl’T’J7 HOSPITAL, 

Defendants . : 90 Merrick Avenue, Suite 610 
X East Meadow, New York 11554-1576 . ________________________________________------- 

i i ioi i t l ic  folloning papers numbered 1 to 15 read on these motions for summary iudgmcnt and for an cxtcnslon to 
1 - 4; 5 - 8 ; NDtice of Cioss Motion and 

0tIii.r -, (y ) it is, 

1, ’iiiii  tlic i t iotioii  Notice of Motion/ Order to Show Cause and supporting papers 
ippo tins p,ipcr\ -. Aiiswcring Affidavits and supporting papers 9 - 11 ; Replying Affidavits arid supporting papers 

- ! i I I5  

ORDERED that the motion by defendant, George Lau, M.D., for an order piirsuant to CPLR 
1 ? ilrLriitiiig 4iimmaiyjudgmeiit dismissing the action is denied; and it is further 

OltDERED that the motion by defendant, Winthrop Hospital, for an order pursuant to CPLR 
’I $04 tor- an  extcnsion of time for the submission of its motion for summaryjudgment, and for summary 
I ipncnt (11sniissing the action is granted in its entirety. 

111 1111, iiiedicai malpractice action, plaintiff, Linda Brisco, as parent and natural guardian of the 
! i i c i i i {  plainti ffs. Brittany Brisco and Juliana Brisco, alleges that defendants departed from accepted 
\I, nclmis ol’mcdical care in their treatment and care of Linda Brisco’s pregnancy with a twin gestation. 
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i’ J nt i t t  tui thcr alleges that defendants’ departures caused the infant plaintiffs to susiain severe damage 
1, -~ieir  bi ains and nervous systems, resulting in, among other things, cerebral palsy and developmental 
t l i ~ l , i ~ \  i n  plaintiff  Brittany Brisco; and fine and gross motor problems and developmental delays in 
p i , i l n t i  ff’ luliana f3risco. Defendants George Lau, M.D. arid Winthrop University Hospital (hereinafter 
I i . t t b i  rcd to ‘14 “U’inthrop’’) move separately for summary judgment dismissing the action. Winthrop also 
i i i t l l  e. for ‘in ekitension of time for the submission and consideration of its motion for summary 
lt i i1iLi11cl i t  to CPLR 2004. 

1 n i i 1 a I  ~y. that branch of Winthrop’s motion which seeks an extension of time to submit its motion 
( ’ 1  >uiiiiiiu-y ludgnient is granted unopposed. 

1 lic reco7-d reveals that plaintiff first presented to defendant Lau on September 28, 1993 at which 
11 IC defendant cleterniined that plaintiff was six weeks pregnant. The estimated date: of confinement 
i .I \ 2lal 2 I ,  1904. Regular monthly examinations were performed by defendant. At the appointment 
, I I  1 krober I O .  1993, a sonogram revealed twin fetuses. Due to her advanced age of 37 and the twin 
-lcki,it ion. tlelendant Lau identified the pregnancy as high risk. Defendant Lau advised plaintiff to 
, i i t ie i  JO ; in  aiiinioceiitesis and genetic counseling. The genetic counseling revealed that one twin had the 

‘*iiilc \ clil-oino>oine syndrome, which would likely result in an increased risk of learning disabilities 
l i id n~ental retardation. Defendant Lau counseled plaintiff regarding the option of terminating the 

, I t  t x t d  lerus and advised her to also seek further genetic counseling. The pregnancy progressed 
I I W  cnttiilly unt i l  February 3, 1994 when plaintiff notified defendant of bright red bleeding for the first 
- I  ii c 1)etencian: Lau advised immediate admission to defendant Winthrop. Defendant Lau ordered 
: I  ~ o l \  trcs and corticosteroids, to prolong the pregnancy and assist the twins’ respiratory development. 
! I(>\\  CL cr. on Felxuary 12, 1994, the twins were delivered by cesarean section at 26 weeks. They 
LY i,iinccl a t  JVinthrop until May, 1994. 

1 IIC requisite elements of proof in a medical malpractice case are (1) a devialion or depai-ture 
! I  !ii iccepted practice, and (2) evidence that such departure was a proximate cause (of injury or damage 
8 Irrislrr 1 9  I’wrilli, 119 AD2d 786, 501 NYS2d 41 1 [2d Dept 19861; De Stefan0 v Immerman, 188 
11 17cI 438. 591 NYS2d 47 [2d Dept 19921). The proponent of a summary judgment motion must make 
I I’riiiia iiicic allowing of entitlement to judgment as a matter of law, tendering sufficient evidence to 
Icliionstrcm tlic absence of any material issues of fact (Winegrad v N. Y.  Universiq Medical Center, 64 
‘\‘ ?d 85 I .  S53.487 NYS2d 316 [1985]; Zuckerman v New York, 49 NY2d 557,562,427 NYS2d 595 

I ’ J S O ] .  Silfiiiun v Twentieth Cetztcrry-Fox Film Corp., 3 NY2d 395, 404, 165 NYS2d 498 [1957]). A 
11, t . , p i i a I  n i ~ y  he held liable for the malpractice of a physician with whom it has an employment 
‘ $ 1  itionship, yet mere affiliation of a physician with a hospital is insufficient to impute the physician’s 
iiL*ciigciit c*onduct to the hospital (see, Hill v St. Clare’s Hospital, 67 NY2d 72, 499 NYS2d 904 [ 19861). 

in ~ i i p p ~ r t  of his motion, defendant Lau submits, inter alia, the pleadings, the bill of particulars, 
7 1 i ~ -  p i n i n t i  tT” office medical record, the plaintiffs Winthrop medical records and affirmations by 
! ? : i l i a i d  Bel-Lowitz, M.D. and Mark J. Rosen, M.D. By way of the bill of particulars, plaintiff alleges, 

’ ( r c ’ !  J / I ( I .  tli‘it defendant Lau departed from accepted medical standards of care in fkiling to advise bed 
c i‘ .t I I a timely manner, in failing to timely treat her shortness of breath, in failing to take the vital signs 

I ‘  ilit. mother and infants, in failing to appreciate the risks to the infant fetuses of a Ixemature delivery, 
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s i  : ii1i;iy to timely admit the plaintiff to the hospital for the remainder of her pregnancy, in failing to 
i r i i i t ' l  'I 111g11 risk obstetrics consult, in failing to instruct plaintiff to stop work, in failing to address 
;31cilnt!ff75 coinplints of vaginal staining, in failing to treat plaintiffs coughing, in failing to treat 
: \ i t l i n t i  t t ' s  upper respiratory infection, in carelessly treating the pregnancy as routine, in carelessly and 
iiLylrsi.ntly caustng trauma to the infant plaintiffs, in failing to stop or prevent labor, in failing to arrange 
~ O I  iiiilnediate liome monitoring to prevent the onset of labor and/or hemorrhage, in failing to prescribc 
.I:: o i d s  s o  '1s to inature the fetal lungs, in allowing uterine irritability to progress thereby causing 
i ' r  iwiaiiirc iLiboi-~ In prescribing tocolytics in insufficient amounts, in failing to utilize diagnostic testing 
,!. >iq>i opt-inte times, and in failing to properly support the infants' respiratory efforts 

I l r  Rerkowitz affirms that he is duly licensed to practice medicine in the State of New York. He 
I \ i 'i that lie I S  board certified in obstetrics and gynecology with a sub-specialty in maternal fetal 
I I  i.>licint. i t  I C  111s opinion that thc treatment the plaintiffs received from defendant L,au was at all times 
1 1  ~ ~ * ~ * o r d m c c  with good and accepted medical practice. It is also his opinion that the treatment rendered 

liiI:ii I C \  complained of by plaintiff occur in the absence of medical malpractice. 
i I iiot the prosmate cause of the injuries to the infant plaintiffs. He further states that thc alleged 

[ ) I -  13erkowitz states that when plaintiff first presented to defendant's office on September 28, 
PI;  l o r  prenatal care, a thorough history was obtained and a complete physical exarnination and pelvic 

,'\,iiiiiiiation weie performed. He notes that the medical records reveal that plaintiff was 37 years old at 
* l i ~ <  t i m e  and  reported a prior history of endometriosis and rupture of an ovarian cyst. She had a seven 

c'.ii Itr\toi? o f  infertility. The records also indicated that she smoked two packs of cigarettes per day 
11 i t  11 to her pregnancy and was smoking 10 cigarettes per day during her pregnancy. At that 
inr~oi iitnieiit. de tendant advised plaintiff to undergo an amniocentesis and genetic counseling due to her 
id1 , m i n i  iiiateriial age. 

On October 16, 1993, plaintiff called defendant complaining of abdominal cramping but no 
.i i i i i ia l  bleeding. Defendant properly instructed plaintiff to come to the office immediately for a 

\oi ogr;iiii which was read to be within normal limits and revealed the presence of a fwin gestation. 
1 k l i - n c t n n r  then treated plaintiffs pregnancy as high risk and counseled plaintiff on the signs and 
\ \  I i p t o n i k  of prcniature labor. On October 22, 1993, plaintiff was treated by an outside physician for 
> I  ~ i l i h  i d  svmptoins of bronchitis and notified defendant. On November 20, 1993, plaintiff received 
:el:ctlc couiiwling, which revealed the presence of triple X syndrome in one twin. Defendant advised 
~ ~ i , : ~ i i t i f f t h u t  tlie effect of such a condition increased the risk of learning disabilities and mental 
' c i  n d , i t i o n  and that she had the option of terminating the affected fetus, which plainliff elected to forego. 
i I:* : i l k ( )  , idvi~ed plaintiff to seek further genetic counseling. 

( h i  1)cccinber 20, 1993, plaintiff complained of a bad cold. Defendant acted within the standard 
L - , ~ ~ ~ :  0) putting plaintiff on bed rest and instructed her to drink plenty of fluids. On January 13, 1994, 

1 1  1 r c~u la r  prenatal visit at 21 weeks pregnant, the physical examination was normal and plaintiff had 
':I coiiipI,iiiits of  cramping. A sonogram showed the presence of viable twin fetuses. Defendant 
, ini irop-~ately reininded plaintiff to refrain from exercise and travel. On January 3 1, 1994, plaintiff 
lI(l ified defendant that she experienced brown vaginal discharge. Upon examination in the office 
(41' cntlnnt notcd that tlie cervix was closed and a sonogram was within normal limits. He appropriately 
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I ~ ~ ~ ~ i . ~ i < ~ t c ~ l  pl:iinti ff to stop working and decrease her activities. Defendant also properly advised plaintiff 
f g l  

lrcfi:nciant should have administered tocolytics at this time is improper since plaintiff was not in 
1 7 1  einature labor Vaginal staining is common in pregnancy. Defendant correctly determined that there 
\v, ‘ i ~  i i c l  e\ idcncc of placenta previa or abruption. 

, i t i l i  fill. premature labor and to follow up in one week. Dr. Berkowitz avers that any allegation that 

On I.ebi-uary 2, 1994, plaintiff called defendant complaining of a brownish vaginal discharge and 
, t l i i c l i11 i~  aiid sneezing. She denied cramps, clots, contractions, back pain or leakage of fluid. 
1 ic’icnclant ad \~ iwd  bed rest and to visit the office the next day. On February 3, plaintiff presented to 
ii~*lc:ndaiiI‘s office. The physical examination revealed no change in the cervix and the sonogram was 
I I ~ U  iii,ii Ikfendant appropriately sent plaintiff home on bed rest and again instructed her not to work. 
i ) r i  tlic c! ciiing cf February 3, plaintiff called defendant complaining of bright red vaginal bleeding for 
if)!: f i r \ t  time Ilefendant advised plaintiff to go immediately to Winthrop, where she was admitted at 24 

ccks gc\tatic\n. 

131- Herkc )witz opines that plaintiff received appropriate care throughout the admission at 
‘’> i i i t l i i  op. including labor and delivery. Defendant timely examined and provided an appropriate plan of 
t 7 i\,itniciit. ordcrcd antibiotics to treat plaintiffs respiratory symptoms and requested maternal fetal 
i i1 i ”~I ic i i ie m d  pulmonary consults. At the time of the admission, Dr. Berkowitz opines that plaintiff was 
111 i 11-eta-in labor, which occurs in the absence of medical negligence. Upon admission, defendant 
.ippi opriately administered tocolytics in an attempt to suppress the labor, and steroids; were administered 
1, I i m r c  the fetal lungs. Such administration was appropriate and necessary, inasmuch as plaintiff did 
1 ,i 11 del iver unt i  i February 12, 1994. Thus, this was a significant and effective suppression of labor and 
~~~~~~ irlcii sufficient time for the corticosteroids to aid with the pretem fetuses’ lung development. 

111 14ebl-m-y 8, 1994, a pulmonary consult was performed resulting in orders for a change in 
.rlii b io t ic ‘s  and 3 diuretic. However, plaintiffs significant cigarette smoking history greatly increased the 
I i \ h  ot bronchitis during the pregnancy. In any event, the respiratory synptoms were appropriately 
1’: in;iged hy defcndant. On February 12, 1994, plaintiff experienced rupture of the membranes of Twin 
\ ,iiici miid contiactions at 26 weeks gestation. A cesarean section was performed due to the 

~~:, t lposit in~iing of the twins. The twins were then delivered and cared for by the neonatal staff. Dr. 
i k t  L o \ \  it7 op ines  that defendant appropriately delivered the twins by cesarean delivery to prevent the 
p ~ ~ ~ i l ~ i  Iin of umbilical cord prolapse. 

I’h fkrbowitz opines that the resulting complications experienced by the twins were associated 
x \  8 -  1 t l lc i i  ntrenie prematurity. The alleged injuries were not the result of any lack of good care by 
,i~tl:nciaiit and there was no act or omission by defendant that either caused or contributed to the infants’ 
I I I I I I I  I C \  l l i e  mean gestational age for delivery of twins is 35 ?4 weeks. However, in approximately two 
111 ~ h r e c  percent of all twin deliveries, such injuries occur due to extreme prematurity and in the absence 
I ) T  iicgliFciicc or medical malpractice, as occurred in this instance. 

T)i- Roscn affirms that he is duly licensed to practice medicine in the State of New York and is 
\ ) O , I K I  ccrtitied i i ~  pulmonary medicine, internal medicine and critical care medicine. It is his opinion 
1 1 1 ~ :  llic piilnionary care received by the plaintiff from defendant Lau was at all times in accordance with 
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I S  I {  bci iriiti  acccptcd medical practice. It is also his opinion that the treatment rendered was not the 
Y (  I \  iitintc C';IIISC of the injuries alleged by the plaintiffs. 

I fc state\ that a review of the record reveals that plaintiff has a significant history of smoking 
c irctte$ tthicli causes a "smoker's cough." Thus, based on her smoking history and continuous 

,111 k ing ot cigarettes during pregnancy, she was at increased risk of developing a cough, which cannot 
;oiltrolled well with medication. Moreover, her history of smoking greatly increased the risk of 

i i r  ncnitis and other respiratory problems during the pregnancy at issue. Thus, it is his opinion that her 
1 I  ow of snioki tig caused or contributed to the respiratory symptoms experienced during her pregnancy 

~ i i i i  I a l ~ o i  f I C  also opines that all of plaintiffs respiratory complaints were diagnosed and treated 
tcv,i\ cly with antibiotics and cough suppressants. Her respiratory condition was closely followed by 

.leieiiduiit. On January 7, an x-ray revealed a left lower lobe infiltrate which was suggestive of 
; 7 n \ v i i i i o n i a .  Detendant appropriately treated the problem with antibiotics, IV fluids {ind a venti mask. In 
d t ! i t i o i i  i t  pulmonary consult was obtained on January 8, 1994. It is Dr. Rosen's opinion that defendant 

led u ithin the standard of accepted medical practice in treating plaintiffs pulmonary issues. However, 
7~,iiiitif'f'continued to suffer from coughing even though all appropriate measures were instituted. Dr. 
R ~ S C I I  fiiither- opines that the pulmonary issues did not cause the premature labor. As such, none of the 

I C  T \  01- oniissioiis by defendant caused the infants' alleged injuries. 

Haxed OIL the above submissions, defendant has made aprirna facie showing sufficient to warrant 
i : i t  p e n t  in his favor, as a matter of law, by establishing that he did not depart from accepted standards 
ti iiicdicdl care, shifting the burden to plaintiff to demonstrate the existence of a triable issue of fact 
' c  / l a c ,  1' Lnc-kridge, 259 AD2d 573, 686 NYSZd 496 [Zd Dept 19991). 

1 ti 5uppor-t of i t s  motion for summary judgment, defendant Winthrop University Hospital 
~ ! i ~ w i t ~ .  rritcr rr/in, the bill of particulars, and the affirmation of Victor R. Klein, M.D. By way of the 
hi 1 (1' par-ticulat s, plaintiff alleges that Winthrop, through its employees, was negligent in the medical 

'~ , l i i i  niii sing staff to monitor twin fetal heart rates, in failing to perform proper ultrasound studies to 
,I! c c ~ n d  treatincnt rendered to plaintiff in failing to properly monitor both fetal heart rates, in failing to 

tlic position and presentation of each fetus, in failing to have appropriate support staff and 
:iaii$ present at delivery, in failing to enforce compliance with existing hospital rules, standards 

II'I i poccdui-es, in failing to properly suction the infants immediately following deli very, in failing to 
i l l s  $ \  i,le t l i c  infants with sufficient oxygenation after delivery, in failing to assure that the infants were 
I 1LiceJ i n  xi appropriately warm incubator following delivery, in failing to timely obtain a patent airway, 

11 fai ling to timcly detect respiratory and fetal distress, in negligently permitting inappropriately trained 
X\I s o n n e l  to cai e for these infants, in failing to train nurses with regard to the signs and symptoms of 

I I  :I1 I isk ciclivenes, 111 failing to inform the appropriate physicians of the status of the infants, in failing 
7 0  13l~ce ;in intei nal fetal heart monitor, in failing to counsel the plaintiff on bed rest, and in failing to 
, I ( I ~  pmiature Labor. 

I ) I  Kle in  avers that he is board certified in obstetrics with a sub-certification in maternal fetal 
i i t d i i , i i i e  ; incl is also board certified in clinical genetics. He opines that at all times ihe medical 

:*t:atiiient pro\ ided to the plaintiff and infant plaintiffs during the labor and delivery period by the 
' 2  . icicnt and nursing staff at Winthrop comported with good and accepted medical practice. It is flirther 
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(\pil11oi1 that  rhe medical care and treatment provided by the resident and nursing staff was not the 
31 (.xiinate cause of the infant plaintiffs' alleged injuries. Therefore, he opines that the resident and 
i~ i .  <ing staff' a t  \Vintlirop did not perform any acts or omissions that proximately caused any injury to the 

1 !I 1 I unt p lalll ti ffs 

Lh Kleiir avers that the plaintiff had an established relationship with defendant Lau and was 
i,/inillcd to his private obstetrical service. Lau exclusively managed and directed the plaintiffs prenatal 
JI L. i aii was present at Winthrop on February 3, 1994 and upon plaintiffs arrival, he issued 

ip;>iuju-iatc admission orders. Lau further testified that he saw plaintiff on a daily basis and managed her 
J I  c t l i i  niigliout the labor and delivery period with consultations by the maternal fetal medicine 
I c im m i i t  La11 established an appropriate treatment plan which was appropriately carried out by the 

~c\icfcnt ;ind nursing staff. 

111 Kleiii opines that it is the responsibility of an attending physician to order diagnostic testing 
i i i ~ i  indications, to coordinate consultations and to make decisions regarding the timing, manner and 
wcrlicd ofdc11v~x-y. Further, it is the responsibility of the attending doctor to monitor the results and 
rtitcoiiics c>fthe ordered studies and consults. This is not the role of the Winthrop employees. The 

* r\rcient and nursing staff acted under Lau's direct supervision to treat the plaintiffs respiratory issues 
! : i t /  properly followed his orders. Thus, the Winthrop resident and nursing staff did not proximately 
. ,itiw J I ~ Y  - .  inlur1c.s to the infant plaintiffs. 

Rascd o n  the above submissions, defendant Winthrop has made aprima facie. showing sufficient 
L, ' \ a r r an t  pidgnient in its favor, as a matter of law, by establishing that its resident and nursing staff did 
D I I ) ;  depart li-oii i  #iccepted standards of medical care, shifting the burden to plaintiff to demonstrate the 
:\rwmx o f a  triable issue of fact (see, Baez v Lockridge, 259 AD2d 573, 686 NYS:!d 496 [2d Dept 
j j I 

1 Iic burden then shifted to the plaintiff to demonstrate the existence of a triable issue of fact by 
>liimiitting a11 expert's affidavit of merit attesting to a deviation or departure from accepted principles 
. out~ining an opinion that defendant's acts or omissions were a competent producing cause of the 
,i:iiii it's of'the patient (see, Lifshitz v Beth Isr. Med. Center-Kings Highway Div., 7 AD3d 759, 776 
Z J SZtl 007 [ 2d Dept 20041). In opposition, plaintiff submits, inter alia, the affirmations of three 
iicdiLd eupcrts. whose names have been redacted in accordance with Carrasquillo I J  Rosencrans, 208 
\ i )?ti I X X ,  6 I7 YYS2d 5 1 (2d Dept 1994). The original unredacted affirmations have been submitted to 

$ 1 1 ~  ~ x ) i i i - ~   ti^ in\pection under separate cover.' The first expert avers that he is a physician duly licensed 
* t  PI  ititic'c rncdicine i n  the State of New York and is board certified in obstetrics andl gynecology. He 

113 r n o  that defeiidant Lau committed several departures from accepted standards of imedical care and 
nl-,Ic ' t i  :e u Iiich \"ere substantial contributing factors in causing the injuries sustained by the infant 

('lie Court has conducted an in-camera inspection of the original unredacted 
,It lirniattons and finds them to be identical in every way to the redacted affirmations in plaintiffs 
,)ppo\ition papers with the exception of the redacted experts' names. In addition, the Court has 
i criirned the unredacted affirmations to the plaintiffs attorney. 
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?l,i!ntlffs i le <t;ites that defendant failed to obtain a maternal fetal medicine and/or lhigh risk consult 
vtlici initially oi when plaintiff complained of staining on January 31, 1994. In addition, on that date, 

1 1 ~ -  -,tiites that delendant Lau failed to admit the plaintiff to the hospital, failed to place the plaintiff on 
' v ~ ~  reqt. tailed to obtain a high risk consult and failed to perform testing to evaluate for contractions. He 
'ti!  rlier agrees with plaintiffs second expert who opined that defendants failed to suppress plaintiffs 
. o igh and failctl to support her oxygen blood levels during the hospitalization. In addition, the expert 

I: ( S I  \ tliat dcfendants failed to support plaintiffs respiratory and circulatory systems and failed to 
\ crit the preniature delivery of the infant plaintiffs. The expert further states that Lau departed from 
qxcci staiidal ds of medical care in failing to plan for the multiple risk factors and anticipate the 

o:iiplications \\ hich occurred under the circumstances. 

1 lic second expert avers that he is a physician duly licensed to practice medicine in the State of 
2t ~'i ! o i  h and 1. i  board certified in pulmonary medicine, internal medicine and critical care medicine. It 

I I \  l y i i i i o i i  that defendants Lau and the Winthrop staff departed from accepted standards of medical 
, % I ~ C  <ind piactice which were a substantial contributing cause of the premature rupture of membranes 

(11, i t l i c  immature delivery of the infant plaintiffs. Such departures were substantial contributing factors 
i :,iiising thc brain injuries sustained by both infant plaintiffs. The expert states that defendant Lau 

\ I < ) ( \  n p l q  cd plaintiffs complaints of cough and cold symptoms, and failed to continually monitor her 
'1 vgm le\ els arid have a proper plan in place to achieve an optimal level of oxygenation, where the 

I c'i or t i  re! eals tliat the plaintiff was severely hypoxic. In addition, defendants departed from accepted 
, ~ ~ i l i ~ l . i l d ~  of care by failing to make certain that the plaintiffs oxygen levels remained high enough to 

ciit li!poxic itijury to the babies from occurring, since the fetuses receive their oxygen from the 
'11 itci nal blood supply. It is this expert's opinion that the departures from accepted :standards of medical 

c~~ e and  practice on behalf of defendants Lau and Winthrop with regard to monitoring and maintaining 
: I I L S  pl,irntil'fs rcspiratory status did in fact result in premature rupture of the membranes and the 
:'I ,wi,iture delivery of the infant plaintiffs at 26 weeks gestation, which were substantial contributing 

tort; 111 causnig injury to the infant plaintiffs. 

I lie t h i t  (1 expert states that he is a physician duly licensed to practice medicine in the State of 
o r h  and I S  board certified in pediatrics, psychiatry and neurology with a special qualification in \L*\i 

l l i l d  neurolnzy I-le states that he conducted physical examinations of the infant plaintiffs. Upon 
:\ imination of' Brittany Brisco, he noted that she has significant neurological disabilities. She was 
Ii.igr~osed n i th  thc triple X chromosomal abnormality, which he opines is not the source of her 

i i imxt  neurcJlogic injuries. Instead, he opines that the cause of her neurologic injuries is due to her 

i t t an j  has scoliosis which has required many surgeries and also has spastic quadri paresis and motor 
rti preiiiatui e birth and the complications she experienced as a consequence. He observed that 

i,iiiguagc delays. The expert states that had the defendants obtained a delay in this girl's delivery, it 
11 i u l d  e qicpficantly mitigated the possibility that brain injury would have occurred. 

I l ie cupei-t's examination of Juliana Brisco revealed that she has a mild degree of lingual 
~s .;,irtfiri:i and spasticity of her extremities to the extent that she also suffers from spastic quadri paresis. 

1 1  I \  1114 opinion that Juliana's injuries are causally related to her premature delivery and causally related 
1 1  5 tlic departurcs from accepted standards of care that caused and contributed to her severely premature 
131 t h  flc opines that had Juliana not been born as prematurely as she was, she would be neurologically 
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, A I L I :  t o c i a \  
1 :  trloiic sqwvi s ion  either at home or at a residential setting. 

f le further opines that the twins will not be able to live independently and will require 

f lie confiicting opinions by plaintiffs experts preclude a finding of summary judgment (Viti v 
I wf1/,/iu General Hospital, 190 AD2d 790, 593 NYS2d 840 [2d Dept 19931) with regard to defendant 

, I I I  1 Io\\c\ cr. the court finds that plaintiff has failed to raise an issue of fact that Winthrop departed 
11 .iccepteti st;indards of care or that it was negligent in the care and treatment of the plaintiff, or that 

* ?  ,t,ltt t’ailcd to follow Lau’s orders. The primary duty of Winthrop’s resident and nursing staff was to 
,j4 O\I ilic order‘, of the attending physician, defendant Lau, who directed the course of treatment which 

\) S2d 4-10 [i908], reheaving den. 22 NY2d 973). 
I. hi inistered to the plaintiff (see, Toth v Community Hosp. at Glen Cove, 22 NY2d 255, 292 

2c.c ordiiigly, the motion by defendant Lau is denied and the motion by Winthrop University 
i o , p i i ; i l  IS granted. The plaintiffs claims against Winthrop University Hospital, dismissed herein, are 

i‘i I Y I  , in t i  thc i7laintiff s remaining claims shall continue. 

Set I I c judgment. 

i f,t:cc .idllLial-\ 8, 201 0 

FINAL DISPOSITION X NON-FINAL DISPOSITION 
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