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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 
-- ----I x 

I _  

In the Uattsr of the Application of 

SEAN D. CONWAY, 

Petitionor, Index No. 107958)2009 

For a Judgment pumuaut to Article 78 of the 
Civil prnctice Lnw and Rules 

-@nSt- 

NEW YORK CITY OFF-TRACK 
BEITNO CORPORATION, 

---- ---I- 

JOAN B. LOBIS, J.S.C.: 

Petitioner brings this Ardcla 78 procedng for a judgmmt mulling and reversing 

the daddon of respondent New York City Off-Track Ektting Corporation (”OTB”) to torrnhmte 

padtionsr’a position sa a probationary Branch Manager Part Time. Rwpondent # and fdad 

objactions in point of law seeking d i s m i d  of the prwding. Petitioner bas alw moved for 

dkovmy purauant to C.P.L.R 6 408. Reapondent msB-movaa for an order dhmissin~ the motion 

for discovery. For the masons that follow, the petition is daniad and the p- is dimissad. 

Pdtioner w~ls first employed by OTB on March 27, 1995, as a per dim Bsttlng 

Clerk. Ha w u  assigned to the Telephone Be- Center. On May 8,1999, ho wlll promoted to 

Talephone Battlng Agent Full Time. Approxhtdy mvan y a m  later, on Augwt 28,2006, Mr. 

Conway w a ~  promoted to thu position of Betting Clark Part Time. On August 13,2007, ho was 

promoted to the position of Branch M u q a  Part Time (“Branch Manage+’) on a probationary War. 
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This is the position from which ha was tsrminnkd He seuka ru-Watoment on tha bad8 that h h  

work WBB suptior to other similarly situated employws. He claims that hi! termidon waa 

unreasonable, arbitrary, capricious, and an abura of d i d o n ,  Furtharmom, petitioner claims that 

the deciaon to tcnninatu him ffom the pit ion of Branch Managat waa d e  in bad faith and is 

ahocklng to th8 coasckncu. 

As detdlcd in an affidavit by Patrick Dunphy, Vice Praaidmt of Branch Fiold 

Opamtiona fot OTB, tha Branch Managefa duties arc to ovurm a branch where bots am p l u d  by 

mumbaa of the public. Spacific duth include opening and closing the branch, reconciling the 

Betting Clark’s h d s  with receipts, reconciling the elactronic billing f h d s  with mwipts, drafting 

daily reconciliation statements, and a range of othar adrnMstrative tasks. At the bedinning of his 

one year perid probationary, petitioner was given acvcn weah of training, An cxtra wok was 

added to the usual iix wwk period at pfidomr’a request. 

Soon &r the trainin8 pcriod ended, pctitiomr WRS making errors in reconciling the 

daily receipts. An extra two days of training were addud in Dtctmlsr. Petitioner Continued to make 

e m c ~  in his reconciliation proccss. On July 3 1,2008, patitionar signed a “Consent to extension of 

Pmbatlonyy Termn which authorized OTB to extend his probation for a pcdad of up to six montha 

aad allowad for tcrminadon for unsatisfactory work or conduct. Afkr tbe extension, petitioner 

contlnuad to violato procedure. On February 6,2009, potitioncr was notified that ha fdld his 

probation and w a  being raclassified to MB fonnw position of Batting C l d  Part Tima Trainte. 
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Inrsplytothonllegn~o~~byOTB,Mr.Con~yd~notdurythrtthaincidmts 

tccitcd mured. Whm, he disputas the importarm of thew incidents and offers a l tmdve  and 

additional b, challcngta what he wns told, Md amma that his errom w m  hsnnlasa. He claims 

that he WIU mar proparly tdnd on the cornplotion of important forms and other proccdurcs. He 

aswrta that his immediate superviaor, Mary Swlettin& wna in favor of his p i n g  probntion. 

In supprt of hia patition, Mr. Conway scelcs Imm of court for d b v a r y .  Since a 

ptition made pumuant to Articlu 78 is a special pmcdiag, 110 dIlcovory is permitted a k n t  a mud 

order. Pdtionur chrrllungq certain statcmnta hat were d e  by Mr. hnphy tu to treatment of 

other probationary employees. Ha amrts that he n o d  discovery to establish his cldm of diprate 

treatment and his other claims. In his applicdon for dimvary, he dwummb describing the 

work parformanca for other probationary part-time anployem which are wlcly in OTB’s @on: 

InOTB’spaparaInop~tiontothedIscowry~uast, respondunttuguwthatpetitionerhasnotmct 

the test required to gmnt discovery in a mpccial pceeding. OTE q w r  that no specific documents 

arw identifled and the only support for the &on that othor omploybaa mccivsd more favorable 

treatment is k m a y .  Finally, OTB argw that the avidace 18 not mnterial to this raview h u w  

it Is outside tba rawd on whiuh thla Article 78 procooding mwt ba bssad. OTB aweris that panting 

dimvary in this Inaanca ndawrly pralonp tho litigation, the very hann which C.F’.LR. 8 408 was 

m a t  to prevent. 

4 

In an Article 78 proceeding, the court’s miow of an Sdminiatmtiw d o n  is limited 

to a determidon of whether that adminirtrntlva decidon w m e  in violation of l a M  
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procedwor, whether it is arbitrary or capricious, or wbethep it w a ~  a f € d  by an cmr of law. h 

Pel1 Y. 34 N.Y .2d 222,23 1 (1 974). "Tha nrbitmiy or uapriuious tat chiefly 'relatea 

to whathar a particular d o n  ahould have bdcn taken or is fudfiad * * * and whather thc 

administrative d o n  is without faundation in W'" 1p, (dtadon omitted). A d e t e d d o n  h 

considered "arbitrary" when it is made Wthout sound bosis in mason and is gonodly taken without 

qpd to the fwta." k When raviewing a tsrtllinntion from a probationary position, as potitionor 

pointed out, the revhw is evcn more l~dtcd. As the Court of Appeals dd, "a probationary 

employee may be discharged without a hearing ad without a statement of reasom in the a h c e  

of any demonstmtion that dimniaael was for coastitutiodly irnpmnidbla prrrpow or in violation 

of a slatutory or decisional law." 63 N.Y .2d 760,761 (1 984) (ciuons 

omitted); 

re York v. ' 

re Sjy&&o v. Sf& 93 N.Y.2d 758,76243 (1999). 

Petitioner citm to a line of canen for the proposition that Mtioner must bc treated 

shhrly to other individuals in hi8 position and that ha hna not bwn so treated. Tho cases stand for 

the principlu that it is arbitrary and capricious if an aguncy doas not adka to ita own Mor pc8dant 

or indicate its reasom for reaching a diffmnt rasult. Io tc 
77N.Y.Zd 823,826 (1991); hu&Udby- 66NY2d. 5 1651 8 

(1985); and, tho aws footnoted on page 2 of petitioner's memorandum of law. Nons of the c w n  

cited am applicable to the facta hemin. The aua citd do not involve probationary positions where 

an employer haa a much brosder range of options in making determinations, long aa the law is not 

violated. Without articulating a bsd Mth basis thnt raises a constitutional right or a violation of law, 

petitioner doos not make out a claim to sat aside his termination. 63 N.Y .2d at 761. Hk 
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claim of diapmte treatment borrows a term brn employment discrimination arm, but ptidoner 

has not dla#d a discriminatory purposa f n hi8 fidlureto aatirfactorily complete probation. The casw 

he cites arc inapplicnblc. 

& respondant q u a ,  the court cannot subaltutc ita judgment for that of an nguncy 

as lono as tho agency's determination is rationally basud. Enll, 34 N.Y.2d at 230-31 (citations 

omitted); &Q Ip rc Purdv v. Krltabcm. 47 N.Y.2d. 3S4,358 (1979). The fircts dlq@ and not 

materially disputed make out such a rational b i g  and tho result does not shock one's em of 

fairnew d e r  tha circumatnncta. v. m, 189 A.D.2d 1070,1071 (36 Dep't 1993). 

Finally, the motion for diacovay is Wed and the crow motion is granted. Ths mult 

would not change even if the rcqutstcd discovery revealed that two or three ~lmilarly aitwtud 

employees completed tho probationary pcriod with mom mom. Them is atill no allegation of 

discrimination, I o d  violation, or othat bnd faith b a s h  

The potition la denied and tho proceeding is dismiawd. This codtutcs the decision, 

order, and judgment of tho court. 
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