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i ' j ) o n  i l ic  following papers numbered I to 42 read on this motion to approve receiver's account Notice of Motion/ 
< ) i \:ci t i !  i i i o u  ause and supporting papers 1-19 ; 1 - ; Answering Affidavits 
i i i ( i  \upportins papers 20-27 ; Replying Affidavits and supporting papers 28-42 ; Bther- ; (-- 
m) i t  is, 

ORDERED that the final account of the receiver for the period 1994 through 2006 is 
~ p p r o \  cd to the cxtent set forth herein, and the receiver is directed to supplement his account to 
hi in?, i t  cui-rcnt through the end of 2009 within 30 days of the date of entry of this order; and it is 
lLI1-thcl 

ORDERED that the receiver is allowed reasonable travel expenses in the amount of 
's:l.OSO 73 and the motion for expenses is otherwise denied; and it is further 

ORDERED that final coinmissions of the receiver are fixed at $9,060.33, and the receiver 
I S  diicctcd to refund the sum of $28,314.67, less the travel expenses allowed to the receiver, to the 
1 cici\ cl-ship account within 30 days of service of notice of entry of this order; and it is further 

ORDERED that so mucli of the receiver's motion as seeks an order discharging the 
~ L ~ C C L L  CY c ~ ~ ~ c i  the surety on the bond is denied pending the outcome of the contempt hearing 
~ d ~ c d u l c d  hereinafter and the further order of the court; and it is hrther 
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ORDERED that the motion for an order compelling Dr. Goldman to pay fiinds to the 
~‘cc t \~cr  pursuant to CPLR $8004(b) is denied; and it is further 

ORDERED that a contempt hearing in accordance with the order of this Court 
E H.4ISL 13-, J ) dated September 23, 2003 will be held before the undersigned on January 28, 
’01 0 , i t  I 1 00 a.m. 

In ~~cc\)rdance with the prior order of this Court (BAISLEY, J.) dated Janua-y 14,2008, 
i’‘iii1 (‘reditor Esq., the court-appointed receiver herein, has resubmitted his motion for an order 
iwr \uc in t  to BCL $1217 approving the receiver’s account; fixing the final commissions of the 
I ccci\er 111 the sum of $20,779.81 for the years 1994 to 2006; approving the payments to the 
~ccci \e i  tbr unreimbursed expenses for the years 1994 to 2006 at $18,139.00; discharging the 

30635 165 on the ground that the purposes for which the receiver was appointed have been 
and the surety, Fidelity & Deposit Co. of Maryland, on the bond; cancelling bond 

x>nipleted; aiid for an order pursuant to CPLR $8004 compelling defendant Steven L. Goldman to 
IN\ such additional sums of money as may be determined by the Court to the receiver to pay any 
ind all outstanding obligations of the receivership over and above present existing funds. The 

1 o i v t  considers the receiver’s renewed submission in the light of its prior order arid the objections 
) f  111- Goldman to the resubmitted final account. 

___ i C c w i  I+eFslzip Receipts and Disbursements; The Court’s prior order found the form of the 
c c c i ~  CI ’s acc.ount to be incomplete and deficient, citing, intev alia, the lack of supporting 
1oLunients 01 schedules and numerous particularized defects. In response to the Court’s criticism, 

lhc receiver has submitted only his own supplemental affidavit to address the defects identified by 
ihc C‘oiii-t Dr. Goldinan has not, however, objected to the substance of the receiver’s 
\upplcinental submission in this regard, and inoreover has not objected to the receiver’s “bottom- 
~ i n c ~ ”  report of receipts totaling $707,788.3 1 through December 3 1, 2006, which tlne receiver 
1 eprcwits art: fully reflected in the bank statements set forth in Volume 3 of the final account. 
The original &notion reported disbursements totaling $704,277.50 through December 3 1, 2006, 

\ z  hich figure is also not specifically objected to by Dr. Goldman. Indeed, Dr. Goldman has 
cidopted thc rcceiver’s figures for receipts and disbursements in computing the amount of 
ioniniissions to which lie says Mr. Creditor is entitled. In light of the foregoing, the Court 
lIctci-iniiies tlke amount ofreceipts and disbursements to be as set forth in the receiver’s account, 
Lint l  accepts the receiver’s proffered explanation regarding the source of receipts reflected in the 

ci\ et ’s ledger sheets as well as the significance of the entries for “adjusting,” “~eclass,” 
-‘dcprcciatioi L” and “amortization.” The Court also notes that Dr. Goldinan does not dispute the 
r<cei\ ci ’ \  rcpresentation that such adjustments “in no way were used for calculating monies 
1 C I U \  ed by the Receivership or in calculating the commissions due to the Receiver in accordance 
L\. it11 l 3 ( % L  r\\ 12 17.” 

l ~ v e r ’ s  Commissions; The Court’s prior order criticized the account for failing to 
I cflect the total amount of fees the receiver paid himself, and failing to reflect such payments on 
the schcdulc of fees assertedly payable to the receiver pursuant to BCL 5 1217. The supplemental 
LiflidLi\  i t  of the receiver contains a schedule of fees totaling $37,375.00 that were paid to the 
rccct\ cr froni the inception of the receivership in August 1994 through July 1996 based on Mr. 
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4 ~iccl~tor’s billing the professional corporation for his services at an hourly rate. Such payments 
~ r c  reflected i n  the receiver’s bank records (Volumes 2 and 3), which document that the payments 
cci-c inade 011 the dates and in the amounts reflected therein. 

I‘hc ( ourt’s prior order also noted that “the submissions do not reflect thal the fees 
cflcctcci i n  tlie summary schedule annexed to Volume 1 are computed in accordance with BCL 

1 2 1 ’‘ z41though the receiver’s supplemental submissions purport to address thad deficiency, a 
e\ ieu of  “Exhibit K” thereto confirms that the methodology by which the receiver computed the 
oimiii~sio~is due to him does not comport with the statute. 

t3usiness Corporations Law $121 7 provides as follows: 

“(a) A receiver shall be entitled, in addition to his necessary expenses, to 
such commissions upon the sums received and disbursed as may be allowed by the 
court, as follows: 

(1 )  On the first twenty thousand dollars, not exceeding five percent; 
(2) On the next eighty thousand dollars, not exceeding two and a half 

(3) On the remainder, not exceeding one percent.” 
percent; 

Iii wmputrnp, the commissions, the general practice is to apply one half of the statutory percentage 
10 the amounts received and one half to the amounts disbursed (La Vin v La Vin, 281 AD 888 [2d 
Dcpt 19531). The receiver’s affidavit dated February 22, 2007 reflects total receipts of 
h’07.788 3 1 and total disbursements of $704,277.50, which amounts, as noted above, have been 
,illowed by the Court.’ Applyng the statutory percentages to the foregoing figures, the Court 
findc that the amount of receiver’s commissions properly payable to Mr. Creditor is $4,538.94 for 
~iiiiis rcccived and $4,521.39 for sums disbursed, for a total statutory commissiort of $9,060.33. 

I’lic I eceiver, however, claims entitlement to commissions in the amount (of $20,970.30. 
I ti mi tng a1 that incorrect and inflated figure, the receiver improperly applied the statutory 
percentages 1 0  receipts only, on an annual basis, rather than computing the commissions on the 
basis of total receipts and total disbursements over the term of the receivership, as required by the 
\t,ltLite ~ C C  I,a Vzrz 1’ La Vzn, supra; aiid In re  T.J. Ronnn Paint Corp., 98 AD2d 4 13 [ 1st Dept 
i 08.113 I n  addition, the receiver improperly claimed a 5% commission based on the “beginning 
1~~1J~uicc” for each of the years 2000-2007, for which there is no authority in the statute. 

Dr. C ;oldman disputes the amount and methodology of the receiver’s computation, 
,r\\ci-tiiig tlwt Mr. Creditor is entitled to total fee commissions in the amount of $9,01 I .68. 
, \ l t h i ~ ~ i i $ i  111. Goldinan’s calculation of the commission due the receiver is otherwise correct, Dr. 
t ~ ~ l d ~ i i a i i  argues that the receiver is not entitled to any commissions for any year in which there 
~ t e r c  not bollr receipts and disbursements (Le., the years 2000 through 2006). Dr. Goldman’s 
,irgutiient, however, is without merit. As correctly argued by Dr. Goldman in his critique of the 
i1lcthi~ti(>log~~ employed by the receiver, the statute does not provide for the computation of 

’ “Si.iicdulc K” of the receiver‘s supple~nental affirmation purports to include figures for the ycrr 2007. The receiver 
< ! i l l  11.11 J I O \ \ ~ C V C I - .  update his account or submit additional documentation for any year beyond 2006; accordingly, such 
~ ~ i i ~ i i ~ ~ p o i - t ~ d  figures must be disregarded for purposes of this resubmitted motion. 
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.ccc~ver’s commissions on an annual basis. Accordingly the statute does not require a reduction 
t ) i -  iliininution of the allowable commission for years in which there were no receipts. 

I’he submissions establish that the receiver paid himself fees totaling $37,375.00. 
Iii~usmiich as the receiver is only entitled to commissions in the amount of $9,060.33, the sum of 
\2Y,? 1-1 67,  iepresentiiig excess commissions retained by Mr. Creditor, must be refunded to the 
CCCIL el ship xcount.  

111- Goldman’s submissions fail to establish that Mr. Creditor is required to pay statutory 
interest on the excess commissions retained by him, however. The bank statements for the 
iccoiiiit maintained by the receiver on behalf of the corporation (set forth in Volume 3 )  reflect 
\ h u t  the account is not an interest-bearing account, a fact which has not previously been objected 
io hy any of the parties, including Dr. Goldman. Accordingly, it appears that even if Mr. Creditor 
iiaci timely refunded the excess commissions and redeposited them into the account after the 
~Jecisio~i of the Appellate Division, Second Department, disallowing such excess commissions 
( r o / d i i i ~ ~ ?  1 9  Rernardini, 246 AD2d 5 10 [2d Dept 1998]), no interest would have iiccmed. 

In addition, the hearing on Dr. Goldman’s previous motion to hold the receiver in 
a)nteiiipt (motion sequence no. 020) having been held in abeyance pending the motion to approve 
thc reccivcr’:, final account, there has been no judicial determination that Mr. Creditor was in 
coiitempt ofrhe orders directing him to refund excess commissions and file his final account. 
Accordingly, contrary to Dr. Goldman’s assertion, there is no basis for refusing to allow 
Ioiiiiiiixsion~ for the years 2003 through 2007. 

L C T L ~ ~  Fees Paid Rv Receiver: In its January 14, 2008 order, the Court noted Dr. 
< Joldm,un’s objection to the receiver’s payment of legal fees expended not on behalf of the 
I CCU\ e1 ship but in a personal capacity, and the Court’s inability to determine from the 
dmiiss ions “the purpose of the legal fees reflected in the ledger sheets and whether and to what 
cxtciit such tees have previously been approved by the Court.” In his supplemental submission, 
tlic receiver has annexed a schedule of legal fees totaling $40,047.70 paid by the ireceiver to 

111 ious attorneys between March 1997 and April 1999. Such payments are reflected in the bank 
I ecorcls annexed to the account, on the dates and in the amounts shown on the schedule. The 
I ccei\ ei ’q submissions establish that in every instance the retention and payment of the attorneys 
\\ ‘I\ expressly authorized by decisions and orders of the Court, on notice to Dr. Goldman, who had 
~ I i c  oppoi-tunity to, and did, interpose objections to the payments. It appears that Dr. Goldinan did 
i io1  q p e a l  the orders awarding attorney’s fees. In light of the foregoing, Dr. Goldman’s objections 
LO rhe propricty and amount of attorney’s fees paid by the receiver and previously approved by the 

oiul ,ire barred by principles of the “law of the case ”(Gee Tai Chong Realty Corp. v GA Ins. Co., 
7 s  1 , W 2 d  205 [ 1 st Dept 200 13) and/or res judicata (Ross Realty v V & A Fabviciztovs, Inc., 42 
\ I> id  246 [_‘d Dept 20071). 

Still open of record is that branch of the renewed motion (motion sequence no. 022) of the 
IJIL firm of. Sillcr Wilk LLP for an order pursuant to CPLR S6401(b) and §8004(lb) seeking to 
Lonipel D r  Goldman, as the party that moved for the appointment of the receiver, to fund any 
~telicieiic!, i n  the receiver’s account to cover the stipulated amount of attorney’s fees payable in 
~oiiii~:ctioii with thc firm’s retention by the receiver during the period April 2, 19’38 through 

-4- 

[* 4]



Index No. 6 792/1994 

I J J ~ U J I - ~  3 1. 2001. Pursuant to a stipulation dated November 12, 2004, the parties agreed that the 
i-ew)nable \ /due of the legal services and disbursements rendered by Siller Wilk LLP was 
~20~000 .00 .  And agreed to defer a determination of the motion until after such time as a final 
,ic;ounting by the receiver has been filed and approved by the Court. It appears that the amount of 
iunds remaining in the receivership account ($3,5 10.8 1 as of December 3 1, 2006,’ as augmented 
I?\ the excess commissions of $28,3 14.67 to be refunded by the receiver, for a total of 
$3  1,825.48). is sufficient to pay the stipulated amount of attorney’s fees in full, thus rendering the 
n i c  )tion. and the receiver’s instant request pursuant to CPLR §8004(b), moot.’ 

I tiwinzbui-sed Expenses: In his original motion for approval of his final account, the 
I C L C I I  cr claiined unreiinbursed expenses totaling $18,139.00 for 1994 through 2006. The Court’s 
Iit i i~icli-> 13, LO08 order noted that “[allthough a receiver is entitled to reimbursernent for 
necessary expenses [citing Goldman v. Bevnavdini, 246 AD2d 5 10 (2d Dept 1998)], proper 
doc..umcntation of those expenses is required” (citing Matter of Application of Ichiro Shoda, 188 
A112d 35‘) [ 1 st Dept 19921). The order further noted that “[Tlhe receiver herein has not identified 
111c type. nature, amount, or purpose of any of the claimed expenses, and has submitted no 
Jocumcntation in support of his request for reimbursement.” 

in his rcsubrnitted motion, the receiver seeks unreimbursed expenses totaling $18,439.00, 
Loinpri~iiig Y 16,358.27 in “office expenses” and $2,080.73 in “automobile travel expenses” for the 
pcrioij 1094 through 2007 (without, however, updating his account to include 2007). The receiver 
lids siipplcinented his original submissions with his statement generally describing the type of 
c\peiises for which he seeks reimbursement, and two schedules (“Exhibit L”) detailing the dates, 
mileagc. and IRS mileage reimbursement rates for his travel expenses between his New York City 
ofticc and tliz offices of the professional corporation in Huntington, and between his New York 
C ity oftice and the Supreme Court in Riverhead, New York, respectively. No further 
tfocunientation is provided for “office expenses” which Mr. Creditor states include “postage, 
ielephone, facsimile transmissions, office supplies, stationery items, storage of corporate records, 
photocopyiiig, Federal Express, overnight mail and incidental secretarial services.” His request for 
! eimhursemrnt for these expenses is based on his estimate of such expenses as averaging $46.52 
per week or C9.30 per day during the period 1994 through 1999 and $9.96 per week or $1.99 per 
Jab during the period 2000 to 2007. 

In his submissions in opposition, Dr. Goldinan takes the position that the receiver is not 
~ntitlcct to rc.mbursement for any of the claiined expenses. The Court is constrained to agree with 
L31 C;oldinan that the receiver is not entitled to be reimbursed for what are essentiially 
iindocu~llclitcd “overhead” expenses, and that to the extent the receiver has made out-of-pocket 
a p c i  iditures for such items as postage, Federal Express, file storage, or photocopying, proper 
iiocuiiicntat~oii of the expense is required. Mr. Creditor’s “estimates” fall far short of that 

. \s I, iown on thc final hank statemcnt for 2006 (Volume 3) and the checkbook rccords (Voluint: 2) (as corrected by 
i ’ . ,  C U I I ’ - I  ( ( 1  ot’t’sct a rna~hernatical enor  in thc penultimate entry for 2006). 

‘ 

Iic itatute on which the movant relies, CPLR tj8004(b), provides that: “If, at the teiinination o f a  receivership, Ihere 
I 

. i i i c I  !hi. 1i.o { i f h  s attorncy. in accordance with the rcspective services rendered, and may direct the party who moved for the 
J ~ ~ ~ ~ O I I ~ I I I I C I ~ I  o f  I le receiver to pay such sums, in addition to the necessary expenditures incurred by the receiver” [emphasis 
~ l d ~ l C ( l  i 

/ I O  ’ i i i i i l c ,  i i i  / ‘ l e  hutids oftlie receiver, the court, upon application of the receiver, may tix the compensation of the receiver 
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I cciLiireincnt, and accordingly the Court is constrained to disallow the receiver’s request for 
I ciinburseincnt of $16,358.27 for “office expenses.” The Court finds, however, that the receiver is 
cntitled to  be reimbursed for his necessary travel expenses, which are sufficiently documented on 
rhis reiieu ed submission. Accordingly, the Court allows the sum of $2,080.73 as a necessary 
!I avcl eupeii‘,e. 

I he \ubrnissioiis and the record establish that upon his appointment, the receiver entered 
into <I veritable corporate maelstrom. The intense animosity of the shareholders rendered the 
iceel\ ci ’ s  tasks extraordinarily difficult, and their refusal to cooperate with one another in any 
lLi~hioii drew him in to a day-to-day, detail-to-detail level of managerial involvement with the 
p i  tessional corporation which, with the knowledge and approval of the Justice who appointed 
I i i i n ,  lic readily undertook. The receiver’s attempts to mediate between the two warring factions 
m t l  to broker a fair, equitable and peaceable dissolution of the professional corporation are well 
iiocumciited in the voluminous record of these proceedings and the Court’s many decisions and 
ajiciei i ’rhe history of this receivership has been further prolonged and protracted by the pendency 
ot thr: underlying litigation with which the receiver was intimately involved and, until recently, 
rc\poii\ible for. In the course of his duties, the receiver expended hundreds of hours performing 

en tial services from which the professional corporation and its shareholders, including Dr. 
J (  ,Idman. unquestionably benefitted but for which the Appellate Division, Second Department, 

11‘15 determined he may not lawfully be compensated other than as provided in Business 
C ‘oi-pi>rcition~~ Law 5 12 17 (Goldman, supra, 246 AD2d at 5 10). 

it  I S  iiow fifteen years since the receiver’s appointment, and the corporation has long since 
lxxn t oi-mall y dissolved, its principal assets have been distributed, its leasehold has been 
tci~ininatcd, and the parties have gone their separate ways. The final corporate tax return was filed 
ii i  Deceinbei of 2001, there have been no receipts added to the receiver’s account since 1999, and 
the only disbursement for the last several years has been the premium payment on the receiver’s 
bond Pursuant to the order of this Court (BAISLEY, J.) dated January 14, 2008, the receiver has 
Ixxn relievcd of his obligation to prosecute the instant litigation. It appears that the purposes for 
~ ~ I i i c l i  the rcceiver was appointed have long since been accomplished. As the parties will 
~ i n ~ i o u h t c d l y  agrcc, it is long past time to close the books on this receivership and bring the 
p i  oceetlings to a close. The still-pending contempt hearing remains an impediment to that closure, 
Iiowever, and prccludes a discharge of the receiver and release of the bond and surety. 
li.cordingly, the parties are directed to appear before the undersigned for a hearing on the 

coiitcinpt motion oil January 28, 201 0 at 11 :00 a.m. 

I ),itecl: .lanu;iry 6, 2010 
J.S.C. 

-FINAL DISPOSITION X NON-FINAL DISPOSITIOR 
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