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RAYMOND KELLY, as the Policc Comniissioncr of the 

Trustees of the Police Pcnsion Fund, Article IT, THE 
BOARD OF TRUSTEES of the Police Pension Fund, 

and THE ClTY OF NEW YORK, 

Mot. Seq. 
00 I City of New York, and as Chairman of the Board of 

Article 11, NEW YO= CITY POLICE 1) 

, % ‘1 -p- cg-Ta I 
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1-ION. EILEEN A. KAKOWER: 

Pctilioncr Keith Barbour (“Petitioner”), a rctired New York Policc 
Department (“NYPD”) officer, brings the instant Article 7X Petition seeking to 
annul thc September 10, 2008 decision of Respondent Board or  Trustees of the 
Police Pciisiori Fuiid (“Board of Tnistees”) to deny Petitioner accidcntal disability 
rctircmcnt (“ADR”) and to instead award ordinary disability rctircmcnt (“ODR”) 
upon his separation from service with the NYPL). 

Petitioner was appointed to the NYPD on July 18, 1996 and, pursuant to 
New Yorlc City Adrninistrativc Codc (“NYC Admin. Codc”) 613-214, became a 
member of the New York City Police Pcnsion Fund. Pctitioncr filcd two separate 
applications for ADR on July 2, 2003. One application was predicated upon 
claimed injuries to his back and leg allegedly sustained in the line of duty; while 
the other was based upoil a heart condition. 

In his ADR application for back and leg injuries, Pctitioncr attributed the 
illjuries to an incidcnl on April 21, 2001 (“the 4/21/01 incident”), when Pctitioiier 
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attempted to subduc an oriiotionally disturbed iiidividual after 
iriicooperativc and violent. 

le had become 

Petitioner’s ADK application for his back and leg problems was I’irst 
reviewed by the Medical Board on April 14, 2004. In  it’s April 14, 2004 
examination, the Medical Board noted that Petitioner had “a previous history of 
back problems, with an MRT being performed in 1999, which showed an L4-5 and 
LS-S 1 degenerative disc disease.” The Medical Board also noted consultations 
with regard to Petitioncr’s back which prcdatcd thc 4/21/01 incidcnt, as well as an 
EMG which disclosed a radiculopathy and neuropathy. The Medical Board also 
interviewed Petitioner and conducted a physical examination. Based upon the 
foregoing, the Medical Board determined that Petitioner had “a severe diabetic 
neuropathy in his lower extremities, as evidenced by the numbncss, the absent 
position in vibration sense, a id  the areflexia which is present.” Accordingly, thc 
Medical Board determined that Petitioner was in fact disabled from performing the 
functions of an NYPD officer, but not due to a line of duty injury, and 
reconmended ODR. 

The Board of Trustees remanded the case to the Medical Board on August 
1 1 ,  2004 to consider new evidence, and to specifically address Petitioner’s 
orthopedic coinplaints and the evidence pertaining thereto. 

Pursuant to the 8/1 1/04 remand, the Medical Board again coiisidered 
Petitioner’s ADR application with respect to his back and leg probleins on 
February 8, 2006. There, the Medical Board referred to thc record of its prior 
evaluation, and considered new evidence in the form of a note from Petitioner’s 
doctor dated August 3, 2004. The doctor noted that Petitioner was diagnosed as 
having “hcmiatcdlbulging/de~cnera~ivc liinibar. discs at L4-5 and L5-S 1 (ICD 
722.52 and 722.10) and litinbar radiculitis (ICD 724.4).” The Mcdical Board 
concluded that 

Based on thc review of the history, the medical records, 
the clinical findings, i t  was I’clt by all thc iiicinbcrs or the 
Article TI Medical Board that there were significaiit 
ob-jective findings precluding the ofliccr from pcrfoniiing 
the full dutics of a New York City Police Officer. In  light 
of that, the Article I1 Medical Board unanimously 
reaffirms its previous decision and recoiiiniends approval 
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of thc Police Commissioner’s application for Ordinary 
Disability Retirement and disapproval of thc officer’s 
ap p 1 i cat i on Ib I A c c i den t D i s ab i 1 it y Ret i re ii i  en t . 

By a Ijc vote of 6-6, thc Board or  Trustccs awarcicd Petitioner ODR, and 
denied his applicatiori for ADR on Novemhcr 8, 2006 (.SEC’ City ~. of N t w  Ycirk v. 
Schowk, 294 N.Y. 5.59 [ 19451). 

Petitioner subsequently appealed the Board of Trustee’s determination in an 
Article 78 proceeding (Barhour v. KcJfly, 2008 N.Y. M i x .  LEXlS 717 [Sup. Ct. 
N.Y. Cty. 20081) (“Hcirbour I”). By decision dated January 16, 2008, the Hon. 
Waltcr J 3 .  Toliib found that 

... tlic Mcdical Board failed to articulate whether 
petitioner’s disability was the natural and proximate 
result of his LOD accident, or wlicthcr it was thc result of 
anothcr cause. Both dctcrniinations by the Medical Board 
failed to make a specific finding as to any causal 
connection bctween petitioner’s disability and its 
possible causc 

(id. ai “6). Accordingly, Justicc Tolub found that the Board of Trustee’s reliance 
on the Mcdical Board’s reconimendation lacked a ratiolid basis, and ordered that 
the matter be remitted to the Medical Board to “if ncccssary, conduct an additional 
hearing before issuing a comprchcnsivc determination on the subject application, 
and upon issuance 01’ a coinpi-ehensive determination, shall present such to the 
Board ofTrustccs” (id. at *X). 

In accordance with Justice Tolub’s decision, thc Board of Trustees reinanded 
Petitioner’s ADR application based upon his back and leg probleins to the Medical 
Board, which again considered the matter on May 28, 2008. The Medical Board’s 
evaluatioii began by recounting and tnalcing reference to its prior meetings 
regarding the niattcr, and the evidence introduccd at those meetings. I n  addressing 
the decision in Burhoiir 1, the Mcdical Board stated that 

[i]t is thc Mcdical Board’s opinion that the diagnosis of 
Diabetic Neui-opathy, Moderate to Severe explained and 
articulatcd the C ~ L L S U  ol‘ the disability. If the Mcdical 
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Board felt 1 iat the officer's line of duty injury was the 
iiatural and proximate ~a i i s e  of his disability, it would 
have been articulated in thc h a 1  diagnosis along with the 
dale o€ the line of duty incident a s  is the usual and 
custoriiaiy format .... It was notcd in the dctailcd minutes 
01‘ April 14, 2004 that the electrodiagnostic studies 
(EMWNCV) findings April 15, 2000 were noted in  
which diabetic neuropathy was diagnosed. There was 
also an examination of the deep tendon reflcxcs 
performed, which were absent. The motor strcngth was 
5 /5 .  There was no atrophy. Thc sensory cxamination 
showed impaired vi bration and position sense, severe left 
nioi-c than right and straight leg raises in thc seated 
position were to 80” and in the supine position were to 
75”. A complete xicurologic and orthopedic examination 
of the lower extremities position scnsc, thc EMG/NC‘V 
reports and the known diabetes, the diabetic condition 
arid iieuropathy was diagnosed. There was no loss of 
motor strength, atrophy or limited straight leg raising that 
is commonly found in radiculopathies .... 

_ _ _  In summary, the Medical Board finds that the incident 
of April 21, 2001 did not precipitatc the neuropathy 
found in the EMG reports of2000, did not prccipitatc the 
absent reflexes a id  did not precipitate the impainncnt of 
vibration and position seiisc It is the conclusion of the 
Medical Board that the officcr’s disability was based on 
his medical condition of diabetes and the resulting 
s cq L K  1 a. 

Accordingly, the Medical Board again recomxneridcd approval of ODR and 
disapproval of ADR. 

By a tie vote of 6-6, tlic Board of ‘lrustccs awarded Petitioner ODR on 
Scptctnber 8, 2008. 

As notcd abovc, Petitioricr also filed for ADR for a heart condition pursuant 
to General Municipal Law $207-k (“Heart Bill”). The M cdical Board reviewed 
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Petitioner’s Hcart Bill application for the first time on February 20, 2004. The 
Medical Board rcviewed Petitioner’s entire iiicdical folder. The iiiedical folder 
included reports from a lab tcst in  August 1999; reports of echocardiogram from 
New Yodc Hospital of Queens done 011 August 30, 1999; discliarge notes li’0111 

New York llospital o l ‘  Queens; records from a June 15, 2000 visit to Elmhurst 
Hospital where lie was seen with chest discomfort and moderate diaphoresis; an 
echocardiogram donc on J~inc  15, 2000; an cchocardiograiii done by Dr. Oviasu on 
July 19, 2000; an EKG cxcrcisc stress tcst pcri’omacci by Dr. Oviasu the following 
day, which noted a hypertensive response to exercise; a visit to N YPL3 cardiologist 
Dr. Berkowitz 011 August I 1 ,  2000; an echocardiogram cloiic of October 9, 2002 by 
Dr. Oviasu; a February 4, 2003 cardiac catheterization by Dr. Oviasu at North 
Shore Hospital; an EKG from a visit to New York Hospital Queens on July 5 ,  2003 
with a complaint of chest pain; and a February 4, 2004 report from Dr. Kobren, a 
car d i o 1 o g i s t , stat i n g that P et i t i o n e r has hype rt en s i 011, d i a b e t e s me I 1 i h i s  , cor on ar y 
artcry disease and atrial fibrillation. 

111 addition to rcvicwiiig Pcti;ioiier’s medical folder, the Medical Board 
interviewed Petitioner. Petitioner stated that lie had a history of hypertension since 
1999; and of’diabetes for the previous two years. Petitioncr also stated that he has 
been in  atrial fibrillation since 1992, which occurs approximately two to three 
times each year, with the longest intcrval bctwccn episodes being four to six 
months. Petitioner stated that when he experiences atrial fibrillation, hc dcvclops 
fatigue, shortness of breath, lightheaded ness and chest discomfort. The Medical 
Hoard also conducted a physical examination of. Petitioncr, who was reported as 
6’1 ” and weighing 250 pounds. 

The Medical Board uiiaiiiiiioiisly decided to defer its deteriiiiiiation of 
Petitioner’s Heart Bill application, as it awaited additional reports from Petitioner. 

Pctitioncr’s Hcart Bill application was next rcvicwcd by the Medical Board 
on May 7, 2004. The new cvidcnce reviewed by the Mcdical Board consistcd of a 
March 22, 2004 cardiac consult from Dr. Bcrkowitz. Thc Medical Board also re- 
interviewed Petitioner, who stated that he had been on restricted duty since 1999, 
and had absences from work relating to hospitalization. Thc Mcdical Board also 
con ducted an o th cr p h y s ical ex am in ati on of Petit i 011 er . 
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The Medica 
inability to obtain 
€3 o m i .  

Board again deferred its determination, based upon Pcti timer’s 
shidics froni his doctor which wcIc rcyucstcd by the Medical 

I h c  next rcvicw by the Mcdical Board took place on July 2, 2004. The new 
evidence considered by the Medical Board consjslcd o l  the. reports of two stress 
tests done 011 October 9, 2002 and July 14, 2003. Based upon its assessiiient of the 
new evidence, and thc prior evaluations of Petitioner, the Mcdical Board rbund that 
Petitioner “has atrial ijbrillation, the etiology of which is unccrtaiii.” While a J U ~ Y  
2003 ecliocardiograiii reported Petitioncr as having LVH, or left ventricular 
liypcrtrophy, this report stated that the iiieasurenients of the posterior wall and 
septum were each I .  I cm in thickness (an October 2002 cchocardiogram report 
indicatcd a postcrior wall Iiicasurcnimt of 1.2~111, aiid septum nieasureiiicnt of 
1.3cm), and that this was insufficient to cienionstratc that Petitioner’s LVH rose to 
the level of a hypertensive heart disease. Accordingly, while noting that Petitioner 
liad a history of hypertension, “...in the absence of definite LVIl on his 
echocardiogram, one cannot bc certain that this is the caLixe of his atrial 
fjbrillation.” The Medical Board this unmirnously recommended approval of ODR 
and disapproval or‘ ADR, diagnosing Petitioner with “Kccurrent Atrial Fibrillation, 
requiring treatment with Couniadin.” 

On November 10, 2004, the Board of Trustees renianded thc matter to thc 
Medical Board in light of new evidence. 

On January 21, 2005 the Medical Board once again reviewed Petitioner’s 
Heart Bill application. The Medical Board noted that 

The o l‘liccr has a history or paroxysmal atrial t?brillation 
and hypertension. Hc is also diabetic, noli insulin 
dependent . I) ur in g p rev i o u s Boards , th c hi story  e 1 i c i t e d 
from the officer was that he had developed paroxysmal 
episodes of palpitations from about 1992. 1 lypurtcnsjon 
was tyrst diagiioscd in 1999 aid trcatxiicnt was iiistituted 

‘The Mcdical Board notes in its JUIL~NY 2 1, 2005 cleterniiiiation, discussed in fiirtlicr 
detail below, that for- LVII  to meet the NYPD criteria as a hypcrtcnsive heart disease, il must bc 
of a greater degree. Specilically, there mitst bc scptum and posterior wall measiireme~lts of 
1.4~111 or greater). 
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at that tinic. A number of cchocardiograms have been 
reviewed by tlic Medical Board. Althoitgh some of them 
did reveal borderline left ventricular bypcrtr-ophy, this 
was ncver of a degree (septum and posterior wall 1.4 ciii) 
to meet the Police Departillelit criteria for hypcrtcnsivc 
heart discaxe. 

The new evidence presented consjstcd of lettcrs f~*om Br. Stcvcn Kobrcn and 
Dr. Louis Glecke, and an uchocardiogram. The Medical Board also re-intcrvicwcd 
Petitioner aiid conducted another physical examination. Petitioner was measured as 
6’1” and 245 pounds. The Medical Board found “no new evidence of hypertensive 
heart diseasc (as defined by the Policc Dcpartmcnt),” and accordingly rcaFfirmcd 
its prior determination. 

On June 10, 2005, the Board of Trustees once again remanded thc matter 
based upon new evidence to be submitted by Petitioner. Thc Medical Board mct on 
August 25, 2006 to reconsider Petitioner’s Heart Bill application; however, 
Petitioner failed to appear, and the Medical Board reaffirmed its prior 
determination. On November 3, 2000, the Board of Trustees reiiianded the matter 
to the Medical Board for consideration of thc ncw cvidcncc. 

The Medical Board considered Petitioner’s Heai-t Bill application for the 
final time on November 9, 2007. Thc ncw evidcncc provided by Petitioncr 
consistcd of an October 4, 2006 stress test pcrfomcd by Dr. Steven Korben, and a 
November 9, 2006 letter from Dr. Korbcn stating that Petitioner had a history of 
hypcrtcnsion, hypcrteiisive heart discase associated with atrial fibrillation, diabetes 
and coronary artcry discase. Petitioner was also intcrvicwcd and physically 
examined again. The Medical Board found that Petitioner had failed to present 
“any new cvidcncc that [his] hypertension cause thc atrial fibrillation,” and 
reaffirmed its prior recommendation, which was to approve ODK but to deny 
ADR. The Medical Board spec ihd  that its decision was “based on the findings 
that his cardiac arrhythmia preceded [his] diagnosis of hypcrtcnsion. The diagnosis 
is Atrial Fibrillation, Hypertension, Non-Insulin Dcpcndcnt Diabetes, and 
Bronchial Asthma. 7, 

On September I 0, 2008, the Board of 'Trustees considered Petitioner’s Heai-t 
Bill ADR application in conjunction with the ADR application bwcd upon his back 
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arid leg problems. By a tie vote of 6-6, the Board of Trustees awarded ODR to 
Petitioner. 

Peti tioiicr subsequently comiiienced this Article 78 procccding. Petitioner 
initially filed a pctitiori pro SP) but later obtained counsel and submitted an 
amended verified petition, along with a mcmorandurii of law. Annexed to the 
anicndeci verificd pctitioii as exhibits are copies of the petition, memorandum of 
law, and dccision and order from Burhow I; and a copy of the Medical Board’s 
May 28, 2008 recommendr-ttion to the Board of Trustees. Respondents submit a 
verilicct answer and mcmoranditrn of law. Annexed to Respondents’ answer are 
I‘orty-two exhibits, which consist of Pctitioner’s ADR applications; his linc of duty 
injury reports; the Medical Board’s rcconinicndatioris (discussed in detail above); 
relevant niinutes from tlie Board of Trustees’ meetings; and medical records which 
were considered in Petitioner’s ADK applications. Petitioner has submitted a 
nicmoranduim of law in r-cply. 

It is well settled that the determination as to whether a retiring or retired 
policc orficer is entitled to ADR involves a two-step process. First, the Medical 
Board must determine whether or riot the applicant is in fact physically or mentally 
incapaci tatcd for the perforiiiaiice of city-service. If the Medical Board finds that 
the applicant is disabled, it must then make a recommendation to the Board of 
Trustees as to whether the disability was the natural and proximate rcsult of an 
accidental injuiy (see Bvrrnstein v. New York City Emp1oyet.s ’ Ret. Sys . ,  88 N.Y.2d 
756,  760 [ 19961). Where the Medical Board finds that tlie applicant’s disability 
was not the natural and proximate result of’ an accidental injury, and the Board of 
Trustees denies ADR, a revicwing court can only disturb thc dclcrriiination if it is 
found to be irrational, arbitrary, capricious, an abuse of discretion, or contrary to 
law (,we Jeffkrson v. K d l ~ i ,  2008 NY Slip Op 4564, * 1-2 [ 1 st Dept. 2008]). 

A decision to deny ADR is rational, and therefore entitled to deference, 
whcre there is “soiiie crcdible evidencc” in thc rccord to support thc Medical 
Board’s determination Cutzoniro v. K ~ l l y ,  2007 NY Slip 01) 261 1 ,  * 1 [ 1 st Dept. 
2007]. Evcn whcre the pcti tioner introduces evidence which teiids to s~tppoi-t his or 
lier claim that the disability was caitsed by a line-of-duty accident, the resolution of 
conflicting evidence is left to the discretion of the Medical Board ( B u i l ~ y  v. Kelly, 
11 A.D.3d 208, 200 [ 1 st Dcpt. 20041). However, while the Board of Trustees is 
entitled to rely 011 thc cxpert opinion of the Mcdical Hoard in making a 
determination to deny ADR, “the credible evidence standard ... reqiiires that the 
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Mcdicd Boai-d explain the basis for its conclusion that causation had not beeii 
cstablished” ( B W ~ O L W  I at *8) (citing Meyer v. Bd. oj‘ Trx. oj ’New York City Fire 
Dcp ‘1, 90 N.Y .2s 139, I48 [ 19971). In adiition, when ODR is awarded pursuant to 
a 6-6 vote by thc Board of Trustees, the court cannot set aside tlie award unless it 
can conclude as a matter of law that the disability was thc natural and proximate 
rcs.ult of a servicc-related accident (we Cailfhra v. Board of’ Tricstees, 60 N.Y.2d 
347, 35 1-52 [ 19831). 

Turning first to Pctitioncr’s A D I I  application bascd iipoii liis back and leg 
issues, thc court finds that Respoiideiits’ decision to deny ADR and instcad award 
ODK was supported by credible medical evidence in tlie record, and thus cannot be 
disturbed by the court. Unlike its prior determination of February 8, 2006, the 
Medical Board’s most recent decision sufficiently articulated its finding that 
Petitioner’s back and leg probleins were caused by diabetic neuropathy, and not 
from the 4/2 1/01 incidunt. The Medical Board explained that Petitioner’s 
examinations showed no loss of motor strength, atrophy or limitcd straight Icg 
raising; and that this was inconsistent with Petitioner’s theory that his back and leg 
problems were causcd by the 4/21/01 incident. To the extent that the Medical 
Board had previously failed to clarify the basis of its findings, it has sufficiently 
done so here. 

Turning now to Petitioner’s Heart Bill application, General Municipal Law 
8207-k provides a presumption to police officers who successfully passed a 
physical examination upon entry into police service that any hcart condition 
resulting in total or partial disability or death was “incurred i n  the perforinaiice and 
discharge of duty, unless the contrary can be proved by competent evidence.” 
Ilere, the Medical Board noted that Petitioner stated that lie had a history of atrial 
fibrillation siiice 1992 (prior to joining the NYPD), and that the etiology of the 
atrial fibrillation is uncertain. The Medical Board further noted in prior mccting 
minutcs that, while one of Petitioner’s doctors diagnosed Petitioner as having 
LVH, tlie thickness of his posterior wall and septum did not rise to the level of 
constituting a liypertcnsive disease, in the opinion of thc Medical Board. In 
addition, the Medical Board ruled out that Pctitioricr’s liypcrtcnsion causcd his 
atrial fibrillation, since “his cardiac arrliytlimia preceded the officer’s diagnosis of 
hypcrtcnsion” by seven years. Rased upon the foregoing, the court finds that the 
Medical Board’s determination that the Heart Bill presumption was rebutted was 
suppoi-ted by at least sonie credible evidence (see Cdlghan v, Brutton, 253 A.D.2d 
390, 39 1-92 [ 1 st Dept. 19981). 
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Wherefore, it is hereby 

OKDERED and ADJUDCZD that the petition is denicd and thc proceeding 
is distnissed; and i t  is furthcr 

ORDERED that the Clcrk is directed to cntcr jirdgmcnt accordingly. 

This constitutes the decision arid order of the court. All other relief requested 
is denicd. 

Datcd: 3anLiary 12, 2010 

-1- I , --_I.. - 

ElLEEN A. KAKOWER, J.S.C. 
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