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SLJPRLME C'OI.IRT OF 'I 'HL STATE OF N E W  YOKK 
C'OI_JNTY OF N L W  YORK: C'IVII, TERM, 1AS P A R I  12 

-aga i ns t - Index No. 1 1 138 I /Oh 

PAUL C;. FEINMAN, .J.: 

dcclal-ing that the  rcspontlcnts' actions wcrc wrongfiil, viohtcd lawfill procediire, lacked ;I rntioiial 

hasis, wcre ai-hitr;iry and capricious, violated pcti tioner's due process rights, deprived petitioner of. 

lici- i-iglil lo havc :i iiieaiiingli11 hrliclc 78 revicw, and w ~ r c  made in bad fii i l l i ;  (13) directing 

ralc o f  pay For an  appoiiitcd Assistant Principal, directiilg rcspondeiils to pay petitioner d1 back pay 
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which slic would have carncd h i t  [or its improper conduct, cmlitiiig petitioner with all leave, 

including sick rind vacation leave, and seniority and crcdil toward seniority and tenure lo which slie 

is entitled but for respondents’ wrongfill conduct; ((1) rcmoving all rekrcnces h i i  petitioner’s 

removins all rcfcrences to tlic [I 1-alitig a ~ i c l  discontinuance, ;ml I-ciiioving any bai- to pctiiioiicr’s 

employiiiciit within [lie Dcpaflmeiit includirig, hiit not limited to hcr nanic OH the riicligible/iricltiirq. 

lis[; ( e )  directing rcsponclciits to pay pclitioiicr :ill daiii:iz,cs inciclcnhl to its wronglirl condircl, 

including, but not liniitcd to, lust wages/baclc pay wllich petitioiicr sIioiiI(1 have rcccived, ;is well ;IS 

;uid at the rate to wliicli slie sliould have receivcd such bciicfits toguther with slatiitory inlerest; (t) 

directing rcspondents to cnact appropriate proccdures for the coiidiict o f  appeal hearings i n  the 

fiilure to ciisurc traiislxirciicy in tlic process sullicicnt to pctiiiit ;in employee to know what [he 

appeal paricl’s i.~coiiiincndalior7 is and tlic basis upon which tlie h a 1  decision is matlc; and (g) 

reasonable allomcys’ fees, costs and disburscriients rclated to this procecoding. 

Alter ;i discip1iiiai.y coli fercnce, tlie petitioner was found to have sliovecl a student, tlicrcby 

causing h i1 r  students and ;i teaclicr to 1 i 1 1  to t l ic gruund, and attcnipLiiig to covei- up  the incident. 

~~dministralnr’s licciisc, and dcnioted her to tcachei-. Despitc a clear dircction i i i  the Education 

Depai-tiiicnt’s 1-ulcs, the 1-cspondents hiled to liorior tlie pctitinner’s rcqiiest fcor a copy of tlic audio 

[apt: m:ttlc of the clisciplinai-y conh-cnce. 

7’hc Lkpartment 01’ Education lawyer wlio investigakd tlic irriderlyjng shoving incidcnt later 
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pelitioner. 

Rlthoirgl~ tlic charges :rgaiiisl petilioiicr included ai1 allegation ol‘coqmral piinisl~iiicnl, the 

incidcnl was iiot iiivcstigrtrd iii accordancc with the L)epai-triicnt o r  Edwation’s rilles Ibr 

c o nd 11 c t i 11 an i t i  vcst i gat i c) i i  o f .  ai i ;I I I egat i o 11 c) f coi-poi-al 1-1 11 i i  i sli iii en t . 

111 a scpar;ile proceeding, cunrluctcd pursuant to the collective ha-gaining agreement thcn iii 

efl‘ecl, [he pcti tioricr grieved tlic tinsatis1:ictoi.y rating Icttcr-, as iinliir or iiixciii-atc, Afier ;I thrcc- 

step grievaiicc proccss, itnil  a i l  arbitratiori hcnr-ing, the Arhitralor ordered the Linsatis Lactory rating 

lcttei- rcriiovcd from the pctitioncr’s personnel lilc. 

In support of the petition, h e  petitioncr makes tlic following lcgal argumciits. ‘I’he 

rcspondenl’s Jinal dccision a h  tlic iiiandatcd hexing is riot supported by suhstantial cvidcnce, the 

applicable stand;ird articulated in CPLR 7x04 (4). Such review, o(‘coiirse, would rcquire transfer of 

this procccdiiig to tlic Appellale J)ivision, First Departmmt. Pctitioriei- coiitcnds that cvcii if lhe 

i-csp o I i dc 11 t s ’ d e le 1-1 I i i I i a t  i o i i  i s iiii al yzed i in (1 cr the arb i traly and c ;I p I-i c i o LI s s L aiid id, i t 1 ;ic IC s ;I 

h p e  violatcs lawfiil proccdiirc and tlicir policy of keeping tlic hearing pancl’s i.cpori a11d 

i-ccc) iii mend alj 01 is secret is i 1-rat ional and arbitrary and capric i o 11s. 

Judicial rcvicw oC tlic clelerii1in:ition of‘a body 01- of7icci- is limitcd to whetlicr tlic 

detur-mination was iiiatlc “in violation of‘lawfiil proccdiire, W;IS aNcctcd by a n  crror o r  law or was 

w1)itrat-y and capricious or an :ibiise ol‘discretioti” (CT’LR 7803 [ 3 ] ) .  Tlicrci’ore, a coiirt inay not 

solllcd Lhat tlic intcrpretation givcn a statutc by h e  agency charged with its enlorccment will bc 
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Thc responsibility t'or srlectiiig probationary Icachers and cva1Li;itiiig them Lor appointment 

oii tcniirc lics will1 the Board of Education, iipoii appropriale rccomniendation of its professional 

adiniiiistrators (iLlii/lcl- o//'Pmyicr v h'ii~ird of EdirtAcrrioli of C'ity Schiol Llist. q/'City oJN. Y. ,  7 1 

NY2cl 763, 706 [ 1088]). A l~robational-y employec caii be disinisscd "without a hearing and wilhout 

N Y 2 d  760, 701 LIOS41). Judicial inquiry is limilecl to wliethei- tlic Icrniinatioii was madc i n  bad 

hit11 (Mutter of'Jo111i.roii 11 hi:, 08 NY2d 649 [ 1986j). 'I'he burclcii of proving bad h i t 1 1  is on thc 

(C'PT,R 7804 [SI), coiilixry lo tlic pctiiioi~cr's assertion, the appr-opiatc standard of rcvicw to bc 

q - , p I i d  lo tlic tcrmin:itioii or'a probationary Assislant Principal is whcthcr the dclcrmination was 
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20071; h4attcJr ~ ~ ' D I I I I ~ I ~ I I  I' KlL7iti7 38 AD3d 380 1 I "  Dept 20071). '1 hercfore, this iiiattcr need not be 

trans I'cn-cd lo the Appellate Division, First Dcpartiiienl 101- disposition. 

I 

1'iimiiig to the iiierils or' the pt-occcding, the respondents' iinciing that tlie petitioner engaged 

[* 6]



rcason lo terininiite licr probationary enipluyment. 'l'he petition iiiust bc dismisscd sincc [lie 

Fiii:illy, whilc llic coiidiict ortl-ic iiivestiyling attcorricy is iiot to be coridoiied, and lias the 

delclerioiis eIlkcl u i i  the pcrceplioii of the Iiimess Csrtlic invesligalion ofpctitioner's coIujuct, 

Lillimately what is at issuc in this procccding is the pctiticoiicr's conduct, and whether thcrc is :I basis 

for thc action talien against licr. 'I'he court concludes that 1iotwithst:iiidin~ the problematic coiicliicl 

o f  tlic invcstigaling attoiiiey, thcre is IIO basis to sel aside tlic instant deteniiination by Depai-lriicnt 

of Education. Tlic pciid ty of revocation does iiot shock tlic conscience (M(r[ler' o f ~ ~ ~ r r t ~ ~ c i : ~ t c ; ~ , t e  v 

Frriiico, 95 NY2d 550, 554 [20001). It woiilci be error to substitute tlic coiii-i's disci-ction for that 01' 

~ h c  agency cliai-gctl will1 h e  internal disciplinc mitl licensing u I'nicinbcrs of ;i pi-o fusion engagctl i n  

with costs itnd dishiirseinciits to the rcsgondents. 

This constitutcs thc decision, ordcr and jiidgmcnt co1'tliis coiii-t. 

L)a~ed: Ianuary 8, 201 0 
New York, New Yurk 
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