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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: _ DEBRA A. JAMES PART 59
Justice
ROMANOFE EQUITIES, INC., ndex o PHOIRRS
intiff
Plaintiff, Motion Date: __10/06/09
-V - Motion Seq. No..__ 04

JOANNE LUCAS, Motion Cal. No.: ___92

Defendant. :

The following papers, numbered 1 to 3 were read on this motion for summary judgment.

A

/ PAPERS NUMBERED

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 1
. o L ' K

Answering Affidavits - Exhibits A 4/1::,_ e 2

: N - e 0
Replying Affidavits - Exhibits o Y Q& & 3

%04&,,—% . %5
Cross-Motion: O Yes - B No '?¢®'9¢
O,%

Upon the foregoing papers,

Plaintiff moves for summary judgment dismissing defendant’s
counterclaims for adverse possession and prescriptive easement;
permanently restraining delendant, her employees, servants,

agents, attorneys, and all other persons acting in concert with

FOR THE FOLLOWING REASON(S):

defendant from trespassing upon plaintiff’s property; restoring
saild property to the conditibn that existed prior to defendant’s
trespass; and directing defendant to remove any and all objects
placed by defendant and/or her agents on said property.

This is a trespass and nuisance action, Plaintiff is the

owner of a commercial building located at 823 Washington Street,
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New York, New Yovk. Defendant is the owner of 2 building ocatod
at 69 Gansevoort Street, which houses a restaurant. Plaintiff's
property includes a triangular plece of land adjacent to 69
Gansevoort Street (premises). This premiscs, which 1s accessible
only through the back door of the restaurant, has been used by
defendant and members of her family for over fifty years.

Plainl il alleges that defendant has Installed on Lhe promisss
ventilation pipes, a commercial air conditioning syslLem, a flute
pipe and a shelving area. Defendant has allegedly also stored
waste on sald prémises. These activities have allegedly occurred
without plaintiff’s approval, and plalinllff secks the removal of
the installations,

In her answer, defendant includes two counterclaims,
alleging that the possession and/or use of the premises
constilbules adverse possession and/or a prescriptive esasemcnt.
Plaintitf brings this motion Lo dismiss the counlerclaims and Lo
compal detoendant to remove Lhe Installations.

Plaintiff initially argues that the premises was used by
delendant and her fathcr, who was the previous owner ol Lhe
building on 69 Gansevoort Street, with the permission of

plaintiff and its predecessors.  Plaintilf claims that Lherc

exisled a4 license Lo utilize thoe promisces for Lhe purg
managing the restavvant. Plainl il slLates Lhat the lTicense was

revoked when plaintiff discovered, somstime in 2003, that
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defendant had installed the aforesald oblsols=, Flalntift

conlLends that there 1s no adversc possession invelved because

defendant’ s ¢laim is based on mere usc, and there 1s no elcmenl

(53]

of hoslilily or claim of right. Moreover, plaintifl argues Lhat
2 party seeking Lille by adverse possession on a clalm not based
upon a written instrumenl must show Lhal the land was cither
usually cultivated or improved or protected by a substantial
enclosure and that defendant allegedly fails to offer such prootf.

Plaintiff also conlends that there is no prescriptive easement
because there 13 no élement of hostility.

Plainliff relies in parl on deposillon testimony from
defendant who testifies thal she did not know whether permission
or authority was ever given to any of the occupants or prior
owners to use the premises. She also stated thal she did not
know if Michael Romanoflf, plaintiff’s President, was ever retfused
access Lo Lhe premises from the 1950's to the present. Delendant
testified Lhal she did not have any “correspondence” regardlng a
claim of ownership Lo the premises.

An affidavit from Michael Romanoff stales that, in the late
1960's ho, in his capacity as manager of the subject property,

gave permission to R & T, Reslaurant fo usoe the premizcs. AL that
time, delendant’s Lather was thoe owner o0 Ul buillcling at

Ganscvoort Street. e also managed the restaurant. Up unlil the

mid 1980's, Romanoff claims that he and his family ate at such
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restaurant on an almost dally basiz, and maintainced a olose
relationship with defendant’s family. Tn 1985, Florent Morsl.oot
rentod the ground [loor of the space previously uscd by R& L
Reslaurant and operated his own restaurant. Romanoff states that
he spoke to Morellet and gave him permission to use the premises,
He states that 1n 2003, when he observed the ventilation pipes
and other installations, ho attomptéd unsuccesslully Lo have
defendant romove the installations. Thercsafter, he commenced
this action.

In opposition to the motion, defendanl argues that plaintifif
never gave permiss@on to detondant or defendant’s father to use
the premiscs at any time prior to, the commencement ol Lhis
action, Defendant contends that the original complaint did not
contain any reference to a license to use the premises and it is
only menticned in the amended complaint.

Tn an affidavit, defendanl attests that the alr conditioning
system and a water tower had heen installed as carly as 1985, and
that in 2002, the water tower was replaced by two HVAC units.
Defendanl slates that she has becen the owner of the bullding on
69 Gansevoorf Street since 1995, and she denies ever having a

conversation with Michael Romanoll[ aboul the use of the premizos.

She docs nol recal | Romanaftf ovor romduosT oy das ana or arcuess Lo

the premises,




[* 5]

Delfendant. contends that Michael Romanoff’s depositlion
cestimony shows that he was not aware of ever discussing the
promises wilh defendant.  He testifies thall he had conversations
with defendant’s [alher about Trne use ol Lhe promise:s. Deftondarnt
notes that apparently none of Lhese conversations wele Uohicoted
in wrilting, even in plaintiff’s business records. Moreover,
defendant avers that her father 1s deceased and any aforesaid
conversal lons would be barred by CPLR 4519, known as Lhe Dead
Man's Statute.

Defendant asserts that there was no license to use the
premises and no revocation of the license. It is defendant’s
contention that plaintiff has fabricated the license to avoid or
discredit legitimate claims of adverse possession or a
prescriptive cascment.

In order to prevail on a claim ol title by adverse
possession, the adverse possessor must demonstrate, by olear and
convincing covidence, that the characler of the poséession is
hostile and under a claim of righl, actual, open and noltorious,
exclusive and continuous for the statutory perliod of fen years.

keena v Hudmor Corp., 37 ADR3d 1772, 173 (1st Depl Z007) . Al

constituent elemenlts for adverse posscssion must be proved, with

f.he burden resting on the adverse clalimant’s acts construed

against him or her, and with every inference in favor of a



posscssion that 1s subordinate to the title of the frug cowner.

Id. at 173-174,

There 1s a dispule as Lo whether defendant’s posscssion ol
the premises is hostile and under claim of righl. When
possesslion ls permissive in its incepllion, adverse possesslion

will not arise until!l there iz a distinct assertion ol right

host.ile to the owner and brought home Lo him. Percz v Porer, 208

ADZd 1el, Te3 (1st Dept 1996). Plaintiff argues Lhat 1t gave
defendant’s family permission to use the premises al least since
the 1960's and wilthdrew its permission when the installatlons
were obscrved. Defendant contends that there is noe proof ot
permission or whalever prool has been provided by plaintifl 1s
precluded by the Dead Man's Statute.

Pursuant to CLPR 4519, a party or person interested 1n an
event, spcaking on his or her behalf, 1s disgualified [rom
tostifving about a communication or Lransaction with a decedent
that 15 ottercd agalinst some person with standing to invoke the
statute. Standing includes deriving an interest [rom a decedent.

See Kwon v Delum Builders & Suppliers, Inc., 173 AD2d 326 (17

Dept 19971). According to defendant, Romanolf, an agent of
plaintlitf, which has an ownership interost in the premises,
communicated with defondant’ s father, now deceased, about

permisslion to use the premises. Defendant claims Lo derive an

interest in Lhe property that her father previously owned, &nd

—-6-



purports to bo a person proltected by the statute.  Delendant
argues thal any communications concerning permission to use the
premises made by Romanoff on his behalf would be used against
defendant’s interest. Defendant seeks the disgualification of
such testimony on this motion for summary judgment.

The Deéd Man's Statute 1ls applicable at a hearing on fthe
merits of a ¢lvil action, including summary judgment motions.

Evidence not admissible under this rule may nol be considered 1in

support of a motion for summary judgment. See Friedman v 8ills,
112 AD2d 343, 344 (2d Dept 198%5). -Such evidence may be

considered in opposition to a motion [or summary judgmenl 50 long

as it is not the sole evidence proffered. See Miller v
Lu~-Whitney, 61 AD3d 1043, 1045 (3d Dept 2009). Romanoff’s
aftfidavit, offered by plaintiff, and his deposition testimony,
offered by defendant, would be barred by the statute 1f used
accordingly. Romanoff, as an officer and mana@er of plaintilfl,
having testified that he was the sole shareholder of plaintill,
would be interested in the evenl in this acticon. With respect to
his conversations with the deceased, he would be disgualified
trom speaking againsl the claims méde by defendant in this case.
Tn the absence ol the cvidoncoe precluded by tTne Dewd Man’ s

record ecstaplish i1tz enl il lement

Lo

Slhatute plaintifft cannol or Lhl
to summary judgment. However, defcndant at trial must

demonstrate a claim of right to the premises on the countcrclaim.
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Apparently, there is no writlen or documentary prool of a claim
of right. A claim of right supporting adverse possession may
arise from ancestral ownership of a residence, though not passed
by a written instrument, coupled with a continuous oucupancy and
incidents of ownorship, such as keeping out inlruders and paying
taxes, or when the adverse possessor is title owner to the
adjacent parcel, whose original boundaries expanded to the
disputed parcel, or whose use of the disputed structurc derived

from prior ownership. Joseph v _Whitecombe, 279 AD2d 122, 126

(st Dept 2001). Or, as plalintiff stated, where land has beaon
usually cultivaled or improved. See RPAPL 522. As the premiscs
has allegedly been improved by defendant’s installations, there
is an issuc of facl as to the existence of a claim of right to
the premises.

While Lhere arc theorellcal differences between adverse

possession and easement by prescription, they depend upon the

same elements: adverse, open and notorious, continued and

(93]

uninterrupted use of the property for 10 ycars. Plckett v
Whipple, 216 AD2d 833, 834 (3d Dept 1996). There remalns an
issue of fact as Lo whoether there was adverse use. of the
premises.

Aocordingly, Lt 1s

ORDERED that the motion 1s DENLED; and 1L 1s further
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ORDERED that the parties are directed to attend a status
confercnco on TFebruary 23, 2010, at 9:30 A.M., in IAS Part 59,
Room 1254, 111 Centre Strect, New York, New York 10013,

Thiz i3 the declision and order ol the court.

Dated: January 12, 2010 ENTER:
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