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ANNED ON 112112010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 104246/2007 
VASQUEZ, LUZ 
VS 

21-23 SOUTH WILLIAM STREET 
Sequence Number : 001 

PARTIAL SUMMARY JUDGMENT 
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INDEX NO. 

MOTION DATE q / m p  
I 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Anawerlng Affidavits - Exhibits 

Replying Affldavlts 
7' 

Cross-Motion: /Yes ' - 1  No 

Upon the foregoing papers, it is ordered that this motion 

In accordance with the accompanying 

ORDERED that the branch of the motion of plaintiff Luz Vasquez, as Administratrix ofthe 

Estate of David Vasquez, deceased, for an order, pursuant to CPLR $3212, holding defendants 21-23 

South William Street, LLC and Wall Street Builders, LLC liable for violating Labor Law $240( l), 

240(2) and 241 -a is granted; and it is further 

ORDERED that the branch of plaintiffs motion for an order, pursuant to CPLR $3212, 

holding defendant Wall Street Builders, LLC liable for violating Labor Law §200 is granted; tmd it is 

further 
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ORDERED that the branch of defendants’ cross-motion, for an order, pursuant to CPLR 

$3212, dismissing plaintiffs Labor Law §§240(1), 240(2), and 241-a claims is denied; and it is 

further 

ORDERED that the branch of defendants’ cross-motion, for an order, pursuant to CPLR 

$3212, for summary judgment dismissing plaintiffs Labor Law §241(6) claim is granted as to 

plaintiff’s reliance on 12 NYCRR §$23-5.l(a)-Cj), 23-2.5(a), 23-1.15,23-1.16,23-1.17,23-1.7(d), 

and 23-1.7(e)(2), and denied as to plaintiffs reliance on 12 NYCRR §§23-2.5(b) and 23-1.7(b)(l); 

and the portion of plaintiffs Labor Law §246(1) claim relying on 12 NYCRR @23-5.1(a)-(j), 

23-2.5(a), 23-1.15,23-1.16,23-1.17,23-1.7(d), and 23-1.7(e)(2) is hereby severed and dismissed; 

and it is further 

ORDERED that plaintiff shall report to Part 40 located at 60 Centre Street, New York, New 

York, for an inquest of damages and attorneys’ fees against defendant regarding plaintiff’s Labor 

Law §240(1), 240(2), 241-a and 200 claims on February 22,2010 at 9:30 a.m., and it is further; 

ORDERED that plaintiff serve a copy of this order with notice of entry upon all parties 

within 20 days of entry; and it is further 

ORDERED that the Clerk is directed to enter judgment accordingly. 

This constitutes the decision and order of the Court. 
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Plainti ff, 

-against- 

21 -23 SOUTH WILLIAM STREET, LIC,  
WALL STREET BUILDERS, LLC, McCANN, INC. 
and KENNELLY DEVELOPMENT COMPANY, LLC, 

Third-party Plaintiffs, 

-against- 

Index # 104246/07 

Third-party 
Index # 590770/07 

HIGI-INSG CONST KUCTION COMPANY, 

MEMORANDUM DECISlON 

This wrongful death action arises out of an alleged constructi on-site accident that 

occurred at 21-23 South Williain Street, Ncw York, New York (the “work site”). 

Plaintiff Luz Vasquez, as Administratrix of the Estatc of David Vasquez (“Mr. 

Vasquez”), deccased (“plaintiff ’) now moves for partial summary judgment against defendants 

21 -23 South William Street, LLC (“South William”), Wall Street Builders, LLC (“Wall Strcet”), 

McCann, Inc., and Keiinelly Developrncnt Company, LLC (“Kennelly”) on her Labor Law 
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$$240(1), 240(2), and 241 -a claims, and against Wall Street on her Labor Law $200 claiin.’ 

South William and Wall Street (collectively “defcndants”) cross move’ for summary 

judgment, dismissing plaintill’s Labor Law §$24O( l) ,  240(2), 241 -a and 241 (6) c la i~ns .~  

E m  kgr o und 

South William is the owner of the work site, which, in September 2005, was being 

converted into rcsidential and commercial condominiums. South William retained Wall Street to 

provide general contractiiig services during the conversion. Wall Street hired and coordinated 

thc work ofthe subcontractors at the site. Charles F. McInnis (“Mr. McTnnis”) worked for Wall 

Street as its project manager, in charge of coordinating trades and overall site management, and 

Giuseppe “Joe” Budetti (“Mr. Budetti”) was employed as Wall Street’s laborer foreman. Wall 

Street contracted with Highrise to provide laborers to work under Mr. Budetti’s direct 

supervision; those laborers included Mr. Vasquez. 

According to the depositions of Mr. McInnis (the “McIimis EBT”) and Mr. Budetti (the 

“Budetti EB‘I”’), on September 21, 2005, Mr. McInnis instructed Mr. Budetti to chop out a row or  

cinder blocks from the back wall of the elevator shaft 011 the seventh floor of the work site. Mr. 

Budetti enlisted thc help of Mr. Vasyuez in completing this task. In order to reach the work area 

on thc seventh floor, Mr. Budetti and Mr. Vasquez used the elcvator platform that ran in the 

lMcCartn, Tnc. never appeared, and the action against Keiinelly was discontinued, pursuant to a stipulation 
among the partics. 

’South William and Wall Strcct also seek contractual and conimon law indemnification and contribution 
against third-party defendant Highrise Construction Company (“Highrise”), Highrise never appeared in thc third- 
party action. 

31n her Bill of Particulars (“BOP”), plaintiff alleges the following nine Industrial Code violations in support 
of her Labor Law ij241(6) claim: 12 NYCRR §$23-1.7(b)(l), 23-1.7(d), 23-1.7(e)(2), 23-1.15, 23-Ib16(a)-(f), 23- 
1.17(a)-(e), 23-2.5(a)(2), 23-2.5(b)( 1)-(6), and 23-5. I(a)-G). 
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shaft. The platform was raiscd about 2 feel above tlic level ofthe sevcnth floor, such that the row 

of blocks to be chopped out was at about chest level. Using a scrap piece of sheetrock and 

sandbags, Mr. Budetti and Mr. Vasqucz covered the gap betwcen the platform and the rear wall 

of the sliaft to prcvent debris froin falling down into the shaft. 

Mr. Budetti was using a jackliamner to chop the cinder block o u t  of the back wall, 

and Mr. Vasquez, wlio was not wearing any safcty equipment other than gloves, was removing 

the debris and placiiig it into garbage barrels. As the men performed their work, they werc 

standing on the sheetrock facing the rear wall of the shaft. Mr. Budctti was positioned about two 

steps away from Mr. Vasquez and was putting the jackhammer down, when he heard thc 

sheetrock crack beneath where Mr. Vasquez was standing. Mr. Hudetli looked up and saw Mr. 

Vasquez till, ke t  first, through the gap betwccn the platloonn edge and the rear wall, all the way 

to the boltorn of the shaft. The floor of the elevator pit was about 10 to 12 feet below the first 

floor ofihe building. Mr. Vasquez was taken New York Downtown Hospital, where he was 

pronounced dead. 

The next day, persoilncl from the Occupational Sa€ety and Health Administration 

(“OSHA”) issued a citation against Wall Street for violating OSHA rule 29 CFR 1926.501(b)(l), 

which pertains to the duty to providc protection lroin falls at construction sites (OSHA Citation, 

p. 7). The OSHA investigators detcrmined that Mr. Vasqucz had not been protected from falling 

by the use of guardrail systems, safety net systems, or personal fall arrest equipment. 

111 her motion, plaintiff first argues that therc is sufficient evidence o l  violations of Labor 

Law $240(1) to grant her suniinary judgment. Plaintiff argues that South William is liable as an 

“owncr” within the nieaning of Labor Law $240, because South William admitted in its Answcr 
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that it was thc owner of the work site. Further, Wall Street is liable as an “agent” or “contractor,” 

because its duties and obligations includcd the hiring of the subcontractors, the overall 

management, supervision and coordination of all trades, and thc oversight of the work site and 

perforinance of the work iiecessary to effectuate and complete the projcct, plaintiff contends. 

Thercforc, defendants had a duty, pursuant to Labor Law $240( 1), to provide a devicc to enable a 

worker to work safely at even a fairly small elevation, and where thc lack of a devicc causes a 

worker to suffer an injury, absolute liability results, plaintiff argues. 

I Icre, Mr. Vasquez was exposed to a gravity-related hazard as encompassed by the 

statutc without appropriate protective devices. Defendants breached their duty because (1) the 

platforni upon which Mr. Vasquez was stcanding collapsed and (2) there were no other safety 

devices in use, such as guardrails, railings, sub-platform planking, safety belts, or safety 

harnesses, that would have afforded him proper protection and kept him from falling. Plaintiff 

further argues that these breaches wcre proximate causes of Mr. Vasquez’s fall. 

Second, plaintiff argues that the facts establish aprimu<fucie violation or Labor Law 

$240( l), because the shcctrock placed over the opening upon which Mr. Vasquez was working 

collapsed. Plaintiff furthcr contends that whether the elevated platform is technically classified 

as a “scaffold” is of no moment: Owners and general contractors have an absolute and 

non-delegable duty to ensure that a worker is provided with appropriate protcction. 

Third, plaintiff argues that shc is entitled io summary judgment under Labor Law 

$240(2), which mandates safety rails on scaffolds over 20 feet in height. Thc OSHA 

investigators deterinincd that Mr. Vasquez had “not been protected lrom falling by the use of 

guardrail systems, safety net systems, or personal iall arrest cquipment,” plaintilf contcnds. Had 
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a safety rail been installed on the rear edge of the platform, Mr. Vasquez would not have been 

able to access the area of the 14-inch gap between the edge of thc platibnn and the rear \ml1 of 

the elevator shalt, there would have been no need for the use of sheetrock to cover the gap, and 

“Mr. Vasquez would not have been able to stand on the sheetrock used to cover the gap because 

the safety rail would have prevented such an action,” plaintiff argues. 

Fourth, plaintiff argues that she is entitled to summary judgment under Labor Law 

$241-a, because Mr. Vasquez was iiijurcd in a fall while working in an elevator shaftway without 

proper protection. Plaintiff contends that Labor Law $241-a imposes absolute liability upon a 

contractor and/or owner wliere it is uncontroverted that their failure to comply with the section’s 

requirements or the rules ol lhe New York State Board of Standards a i d  Appeals (the “Board”) 

relating to thc protection cd shaftways, hatchways or stairwells proximately caused a worker’s 

injuries. Here, it is “uncoiitrovcrted” that the elevated platform was not protected by the safety 

railing required by the Board rules or5241 -a, and the violation was a proximate cause of thc 

accident, plaintiff argues. 

Finally, plaintiff argues that she is entitled to sununary judgment agaiiist Wall Street, 

pursuant to Labor Law 5200. Plaintiff argues that the umeliited proof establishes that Wall 

Street exercised direct supervision and control over Mr. Vasquez; Wall Street assigned Mr 

Vasquez the task he was pcrforrning at the time of the incident; Mr. Vasquez was working with 

and being directly supervised by Wall Street’s foreman, Mr. Budetti, at the time of the incident; 

and Mr. Budetti was directly involved in setting up the work area, including installing the 

sheetrock over the gap through which Mr. Vasquez fell. 

In opposition, dekndants first argue that summary judgment on all of plaintiffs Labor 
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Law claims is inappropriate because issues of inaterial fact exists as to whether the alleged 

dangerous condition was open and obvious, and whether Mr. Vasquez’s own negligence was the 

sole proximate cause of thc accident. Defendants conteiid that “it is undisputed” that Mr. 

Vasquez “decided” to use sheetrock to catch thc cinder block debris before it fell into the 

clevator shaftway through the 1 2- to 14-inch gap between the clevator platform and the back 

wall. Mr. Vasyuez also “fashioned” the sheetrock to fit around the cables on the back wall of thc 

elevator shaft, covcring the gap. ‘The shcctrock was “simply intended” to block the cinder block 

debris from falling down into thc shaftway. According to the Budetti EBT, Mr. Vasquez had 

only previously placed the shcctrock over the gap 20 ininutes before he fell. As such, Mr. 

Vasquez was well aware of the open and obvious allegedly dangerous condition posed by the gap 

between thc clcvator platform and the shaftway back wall. Based upon the foregoing issues of 

fact, plaintiffs motion should be denied. 

Sccond, in  support of their cross-motion, defendants argue that summary judgment in 

their favor is warranted because plaintiff failed to establish aprima,facie violation of Labor Law 

$$240( 1 ), 240(2) and 24 1 -a. Alteriiatively, dcfendants argue that the existence of issues of 

material fact preclude suinmary judgment in plaintiffs favor on all of  her Labor Law claims. 

Defendants conteiid that Labor Law §240( 1) does not crcate an exception to the fundamental 

principle of tort law that a defcndant is liable only for thc normal a id  foresecable consequences 

of its acts. I lere, tlicrc was no foreseeable risk of injury from an elevatioii-related hazard on the 

clevator p l a t h n ,  because the sheetrock through which Mr. Vasquez fell was mcrely placed to 

catch falling debris, defendants argue. Moreover, it was unforeseeable that someone would be 

able to fall through thc 12- to 14- inch gap between the elevator platfonn and the shaftway wall. 
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Third, defendants argue that plaintiff failed to make out a prima.fucie Labor Law lj240(2) 

claim. Defendants contend that it is undisputed that Mr. Vasquez was working on a “moveable 

elevator platform” when his accidcnt occurred, and that the platform was used to bring matitcrials 

up and down to the different levcls at thejob site. The moveable elevator platform was not a 

“scaffold or staging” pursuant to Labor Law $240(2), defendants argue. As such, plaintiffs 

Labor Law $240(2) claim should be dismissed. 

Fourth, defendants argue that plaintiff failed to make out aprimu fucie Labor Law $241-a 

claim. Delendants contcnd that Labor Law $241 -a contemplates an open elevator shaft. Herc, 

Mr. Vasquez was not working in an “open shaftway,” but only working near the 12- to 14-inch 

gap between the elcvator platform and the shaftway’s back wall. As such, plaintiff‘s Labor Law 

5240-a claim should be dismissed. 

Finally, dcfendants argue that plaintiffs Labor Law 5241(6) claim should be dismissed 

because the Industrial Codc provisions on which she relies are inapplicable to the facts herein, or 

were not the proximate cause of Mr. Vasquez’s injury. Defendants contcnd that 12 NYCRR 

$23-5.l(a)-(j) is inapplicablc because Mr. Vasquez was not working on  a scaffold at the time of 

his accident; 12 NYCRR $23-2.5(a) is inapplicable because Mr. Vasquez was working in an 

elevator shaft at the time of his accident, and the provision does not apply to persons working in 

elevator shafts; 12 NYCRR $23-2.5(b) is inapplicable because Mr. Vasquez was not involved in 

the installation, repair or replacement of any elevator at the time of his accident, but in modifying 

the existing elevator shaft; 12 NYCRR 5523-1.15, 1.16 I and 1.17, which set standards for safety 

railings, safety belts and life nets, respectively, do not apply because plaintiff was not provided 

with any such salety devices; 12 NYCRR 23-1.7(d) is inapplicable, because Mr. Vasquez did not 
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slip on anylhing at thc time of his accidcnt, and there existed no slippcry condition that played 

any role in his accident; and 12 NYCRR 23-1.7(e)(2) is inapplicable, because no accumulation of 

dirt, debris, scattcred tools and materials or sharp projections had anything to do with Mr. 

Vasquez’s accident. 

In her opposition and rcply, plaintiff first argues that the sole proximate cause defense is 

not applicablc to the f x l s  herein, because such a dei‘ense gcnerally applies only whcre a plaiiitiff 

misused a safety device, removed a safety device, failed to use m available safety device that 

would have prevciitcd the accident, or knowingly chose to use an inadequate device dcspite the 

availability of an adequate device. Here, plaintiff argues, several substantial factors contributed 

to Mr. Vasquez’s accident: (1) the woodwork platform lacked guardrails or safety nctting; (2) 

there was no planking laid across the elcvator shalt below the platform upon which Mr. Vasquez 

and his supervisor were working; (3) defcndants railed to provide Mr. Vasquez with any type of 

personal fall arrest equipment to prevent him from falling; and (4) Mr. Vasqucz’s foreman 

supervised and directcd the use aid positioning of the woodwork platfomi, as well as the cutting 

and placciiient of the sheetrock that covered the gap betwcen the platform and the rear wall of the 

shalt, which ultimately brokc and collapsed. Plaintilf furthcr argues that it will not avail 

defendants to argue that the manner in which Mr. Vasquez set up or stood upon the sheetrock 

was the solc cause of the accident, where it is undisputed that the platform was uiisccured and no 

other safety devices were provided. 

With regard to use of the sheetrock by Mr. Vasquez to cover the gap, plaintiff argues that 

delendants were responsible for providing and constructing an adequatc safely device to permit 

Mr. Vasquez to pcrform his elevation-related task, and it is improper to attempt to shift to Mr. 
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Vasquez the responsibility for creating such a safety device. Plaintiff further contcnds that even 

if one cause o lan  accident is a worker’s general negligence, that will riot cvristitute a dcfense if. 

another cause was an uiisccurcd or defective safety device or some other violation. 

In addition, thc solc proximate cause deiknse fails as a matter of law where the worker 

was following his foreman’s directions and where the defcndants had not provided the means for 

thc job to be done safely, plaintiff argucs. Here, the record demonstrates that Mr. Hudetti was 

respoiisi ble for assigning, directing, and overseeing Mi. Vasquez’s work. Mr. Budetti assigned 

Mr. Vasqucz to liclp him chip out the block along the back wall of the elevator shaft. Further, 

Mr. Budelti placed the sheetrock over the gap between thc platform and the rcar wall ofllie shaft 

with the assistance of Mr. Vaxquez. Thus, the record is clear that Mr. Vasquez had no requisite 

authority to exercise independent judgment with respect to safety issues. 

Second, plaintiff argues that, contrary to defendants’ argument, she is entitled to sumnary 

judgment under Labor Law §240(2), bccausc Mr. Vasqiiez fell from an elevated work site more 

than 20 fcct high, and he was working on an unguarded platform that served as the functional 

equivalent of a scaff‘old. Plaintiff contends that the presumption of employer liability applies 

wlxrc thcre is a collapse of “any elevation-related safety devices.” Plaintif“ argues that 

defendants offered no support for their proposition, eithcr by proof ofthe intention of the 

legislature or by thc application by the courts, that there is a distinction between the definition 

and use of tlic tcrni “scaffold” in the separate subsections of Labor Law $240. 

Third, plaintiff contcnds that the doctrine of foreseeability applies only in cases bascd 

involving an injury resulting from the failurc of a completed and perinaiicnt building structure as 

a result of an unforeseen, dangerous condition ofthe permanent premises, and wlicrc the 
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elevation-rclated risk was not apparent from the iiaturc of the work such that the defendant would 

not normally be expected to providc the worker with a safcty device. Hcre, Mr. Vasquez was 

injljurcd, not as the result of tlic collapse of some permanent structure, but rather as a result of 

work nictliods utilized at the work site without tlic provision of any appropriate safety devices, 

despite the fact that Mr. Vasquez was exposed to a fall of seven stories, plaintiff argues. Mr. 

Vasquez also was working on temporary structures: the wood elcvalor platform that was to be 

rcplaced by the installation of ai elevator cab al a later date, and the sheetrock that was 

temporarily put in placc to cover the gap. Further, ihe elcvation-related risk to Mr. Vasquez was 

apparent lrom the nature o€ the work such that dei‘endants would bc expected to provide him with 

a safcty device to prevciit h i m  from falling. 

Fourth, plaintiff contends that defendants’ argument that 24 1 -a does iiot apply lacks 

merit. Plaintiff distinguishes thc cases defendants cite on the ground that the plaintiffs in those 

cases were not exposed to the danger of falling inore than one story in an open shaft, as Mr. 

Vasquez was herein. Plaintiff contends that Mr. Budetti described the shaft as being 

approximately 8 to 10 feet wide (sidc to side) and 6 to 7 feet in length (front io back). Plaintiff 

fiirther contends that Mr. Vasquez was exposed to the risk of hlling inore than oiic story - sevcn 

stories - within the shaft to the ground below. Thus, Mr. Vasquez’s accidcnt is “exactly” the 

kind of occLirreiice against which the statute was designed to protect, plaintilf argues. 

Fifth, plaintiff argues that no issues of material fact exist as to whcther defendants 

violated their statutory duties under Labor Law 5200. Plaintiff contends that it is unrefuted that 

Wall Street directed and supervised tlic manner and methods of the work of Mr. Vasquez; Wall 

Street’s supervisors assigned Mr. Vasquez the task lie was performing at the time of the incident; 
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and at the tinic of the incident, Mr. Vasquez was working with and being directly supervised by 

Mr. Budelti. In addition, Mr. Dudetti’s testimony illustrates that he was actively involved in the 

work taking place in the elevator shaft that afternoon and personally participated in the activities 

of cutting the shcetrock and placing the sheetrock over the gap. Thus, Mr. Budetti “contributcd 

to causing and creating the dmgcrous condition that led to Mr. Vasquez’s fall and was, at the 

very lcast, in a position prior to the occurrence to havc reasonably foreseen the circunistances of 

the lack of the provision of adequatc safety devices on the platform as well as the lack of the use 

of personal fall arrest equipment and should have been aware of the dangers of the use of the 

sheetrock as a working platforni,” plaintiff argues. Accordingly, sunimary judgment against 

defendant Wall Strect, pursuant to Labor Law $200, is warrantcd. 

Finally, plaintiff argues that the asserted violations of 12 NYCRR $23- 1.7(b)( l), which 

pcrtains to protections from falling hazards, and 12 NYCRK $23-2.5@)(5), which pertains to 

persons working in clevator shafts, are sufficient ‘(to award summary judgment” in her favor on 

her Labor Law $241(6) claim, or at least require a jury’s determination on the issue of 

defendants’ liability. 

In reply, defendants first add that, as lo plaintiffs Labor Law §240(1) claim, the 

distinction plaintiff makes between a permanent and non-permanent structure is irrelevant as to 

whether the doctrine of forcseeability applies. Second, as to plaintiffs Labor Law §240(2) claim, 

defendants add that plaintiff provided no authority that holds that tlic elevator platfonn is a 

?scaffolding or stagiiig.” Third, as to plaintiff’s Labor Law $24 1 -a claim, defendants add that 

plaintiffs description of the elevator shaft’s dimensions “is apropos of nothing, as thc plaintiff 

fails to note tlic crucial fact hcre that the shaftway was not opcn, but that a 12- to 14-inch gap 

-1 I -  

[* 13]



existed bctween the elevator platibrin and the back shaftway wall.” ‘I’hus, Mr. Vasquez was only 

working near the gap, not an open elcvator Shaft. Finally, as to plaintiff’s Labor Law (j241(6) 

claim, defendants point out that plaintiff failed to opposc defendants’ argumcnts regarding 

Industrial Code $$23-2.5(a), 1. I 5 ,  1.16, 1.17, 1.7(d), 1.7(e), arid S.l(a)-(j). Defendants also point 

out that for the first time in her opposition and reply, plaintiff inappropriately seeks summary 

judgment in regard to defendants’ alleged violation of $$23-1.7(b)(l) and 23-2.5(b)(S). 

Discussion 

Summary .Judgment 

The proponent of the motion for summary judgment must establish a cause of action or 

defense sufficiently to wLarrant the court as a matter of law in directing judgment in its favor 

(CPLR 83212 [b]). This standard requires that the proponent of a inotion for summary judgment 

rnakc aprimu-fi-icie showing of entitlement to judgment as a matter of law, by advancing 

sufficient “evidentiary prooi’in admissible for11” to demonstrate the absence of any material 

issues of fact (Winegrad v New York Univ. Med. U r . ,  64 NY2d 851, 853 [1985]; Zzickerrnun v 

City ofNt.w York, 49 NY2d 557, 562 [1980]; Silvermun v Perlbinder, 307 AD2d 230,762 

NYS2d 386 [ l”  Dept 20031). Thus, the motion must be supported “by affidavit [from a person 

having knowledge of the facts], by a copy of the pleadings and by other available proof, such as 

depositions” (CPLK 8 3212 [b]). A party can prove aprima,facie entitlcmenl to summary 

judgment through the affirmation of its attorncy based upon documentary evidence (Zuokernzan; 

Przidentinl S‘ecz4ritic.s Inc. v Rovello, 262 AD2d 172 61 st Dept 19991). 

Alternativcly, to defeat a motion lor summary judgment, the opposing party must show 

facts sufficicnt to require a trial of any material issue of fact (CPLR $3212[b]). Thus, whcre the 
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proponent of the niotion makes aprimn.facie showing of entitlement to suminary judgment, the 

burden shifts to the party opposing the motion to demonstrate by admissible evidence thc 

existence o f a  [actual issue rcquiring a trial of the action, or to tendcr an acceptable excuse for his 

or her fhilure to do so (Vemtette v Kenworth 7’ruck Co., 68 NY2d 714, 71 7 [ 19861; Zuckcrman at 

560, 562; Forrcsl v Jewish Gmild,fbr /he Blind, 309 AD2d 546 [Ist  Dept 20031). Like the 

proponent of the motion, the party opposing the motion must set forth evidentiary proof in 

adinissihlc form in support of his or her claim that material triable issues of’fact exist 

(Zuckerman at 562). Mere conclusions, expressions of hope or unsubstantiated allegalions or 

assertions are insufficient (Alvoru’ and Swift v Stewurd M. Muller Chnstr. Co., 46 NY2d 276, 

28 1-82 [ 19781; Plantamura v Penske Truck Leasing, Inc., 246 AD2d 347 [ lst Dept 19981). 

Plaint#’s Motion 

Luhor Luw #240(l) 

Labor Law $240( l), also known as the “Scaffold Law,” imposes absolute liability on an 

owner or contractor for lailing to provide or erect safety devices necessary lo give proper 

protection to a worker who sustains injuries proximately caused by that failure (Emish v Cily qf 

New York, 2 AD3d 256 [ 1st Dcpt 20031, citing Bland v Munocherictn, 66 NY2d 452 [1985]). To 

establish a cause of action under Labor Law $240, a plaintiffmust show that the statute was 

violated, and thc violation was a proximate cause of the worker’s injury (Bluke v Neighhorhoad 

Hou.~ing Services oJ’New York C’ily, /nc., 1 NY3d 280 [2003]). Labor Law §240(1) provides, in 

relevant pait: 

All contractors and owners and their agents , . , in the erection, demolition, repairing, 
altering, painting, cleaning or pointing of a building or structure shall furnish or erect, or 
cause to be furnished or erected for the performance of such labor, scaffolding, hoists, 
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stays, ladders, slings, hangers, blocks, pulleys, braces, irons, ropes, aiid other devices 
which shall be so constructed, placed and operated as to give proper protection to a 
person so employcd. 

“The statute is violated when the plaintiff is exposed to an elevation-related risk while engaged 

in an activity covercd by the statute and the defendant fails to providc a safety device adequate to 

protcct the plaintiff against thc clevation-related risk entailed in the activity or provides an 

inadequate one’’ ( h n e s  v 414 Equities LLC, 57 AD3d 65, 69 [l st Dept 20081 [citations omitted]). 

Traditionally, the Courts havc construed Labor Law (j240( 1) to apply to falling worker 

cases (Simione v City of‘New York, 16 Misc 3d 11 11, 847 NYS2d 899 [Sup Ct New York County 

20071; Ross v C,’urtis-Palmer Hydru-Electric Co., 8 1 NY2d 494 [ 19931; Rocovich v Consolidded 

Edisnn Co.,78 NY2d 509 119911). However, in recently clarifying thc statute’s scope, thc Court 

of Appeals explained that “we think the dispositive inquiry h m e d  by our cases does not depend 

upon the precise characterization o l  the device employed or upon whether the injury rcsulted 

from a fall, either ofthe worker or of an object upon the worker. Rather, thc single decisivc 

question is whether plaintiffs injuries were the direct consequence of a failure til provide 

adequate protection against a risk arising,from u physically signiflcuni elevation diJSrential” 

(Rzmner v New Y w k  Stock Exchange, Inc., --- NE2d ----, 2009 WL 484021 3, 2009 NY Slip Op 

093 10 [2009] [emphasis added]). The Court continued: LL[T]he govci-ning rule is to bc found in 

the language from Knss . . . where we elaborated more generally that ‘Labor Law $240(1) was 

desigiicd to prevent those types of accidents in which the scaffold, hoist, stay, ladder or other 

protective device proved inadequate to shield the injurcd worker from harm directlyflowing<fiorn 

the upjdicatinn qfthefbrce uj’gravity to an nbjeuf or person’” (id., quoting Ross at 50 1 
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[emphasis in ~riginal]) .~ 

Further, “in cases involving ladders or scaffolds that collapse or malfunction, there is a 

presuniptioii that the ladder or scaffolding device was not good enough to afford proper 

protection” (Ilurrison v K R.H. Const, C‘orp., 2009 WI, 2137147,3 [Sup Ct New York County 

20093; Blake v Neighborhood H m s .  Servs. qf’M I: City, Inc., 1 NY3d 280,289,ii. 4 [2003]; 

Aragon v 233 West 22st Street, Inc., 201 AD2d 353, 354 [lst Dept 19941). 

Finally, it does nol mattcr whether the elevated platform on which a worker is positioned 

is technically classified as a ‘L~caffold” (see Becerra v City ($New York, 26 1 AD2d 188, 189 [ 1 st 

Dept 19991 [“Although the unsecured plywood boards supporting plaintiff four stories above 

ground level arc described by the parties as a floor, they served, conceptually und functionally, n,r 

an elevuleu‘plntform or scc!flolS’ (emphasis added)]). 

Here, plaintiff‘ demonstrates that Mr. Vasquez was cxposed to an elevation-related risk 

contemplated by the statute. The eye-witness testimony of Mr. Budetti dcnionstratcs that at thc 

time of the accident, Mr. Vasquez was working on an elevator platform about two feet above the 

level ofthe sevciith floor (Budetti EBT, p. 37). Mr. Vasquez was standing on sheetrock that he 

and Mr. Budetti cut to fit over the gap between the platform and the rear wall of the shaft (id. at 

40-43). When the shcetrock broke and collapsed, Mr. Vasquez fcll approximately 70 fcet to the 

ground below (id. at 49-51). 

The evidence in the record also demonstrates that defendants breached their duty to 

4Tn Runner, a worker serving as a counterweight on a makeshift pulley was dragged into the pullcy 
mechanism after a heavy object on the other side of tlic pulley rapidly dcscended a set of stairs, iii-juring the worker’s 
Iiand. Holding that Labor Law $240( I )  applied to the workcr’s injury, the Appeals Coui-i cxplained that in falling 
object cascs, whether the object has hit the worker is not dispositive; the “relevant inquiry , , . is rather whether the 
harm flows directly froin the application of the force of gravity to the object” (id.), 
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providc or crcct safcty devices to protcct Mr. Vasquez from such a gravity-related risk (see 

Guillory v Nautilus Real Estate, Inc., 208 AD2d 336, 338 [ 1st Dept 19951 [holding that thc “duty 

oi‘ providing a device to enable the plaintilf to work safely at an elevation, even a fairly small 

elevation, was on the owner and was not adequately met”]; Guffney v BFP 300 Mudison II  LLC., 

2005 WL 2242442, 2 [Sup Ct New York County 20051 [holding that the plaintiff established a 

yrimufucie showing of a violation of a statutory duty that was the proximate cause of the 

accidcnt by showing “the collapse of the scaffold without any apparent cause, spilling plaintiff 

and his co-workcr to the roof bclow”]). It is undisputed that Mr. Vasquez was standing on the 

sheetrock covering the gap, when “without any apparent cause” thc sheetrock broke and 

collapscd. It is furthcr undisputed that Mr. Vasquez was not wearing any safety equipment other 

than gloves (Budctti ER‘I’, pp. 46-47). 

Finally, plaintiff dcnionstrates that defendants’ breach or their duty was a proximate 

cause of Mr. Vasquez’s fall. Mr. Hudetti tcstified that whcn the sheetrock broke and collapscd, 

Mr. Vasquez fell approximately 70 feet to the ground bclow (Rudetti EBT, at  49-5 1). Thcrefore, 

plaintiff has demonstrated aprirnci+fucie casc that defendants violated Labor Law $240( 1 ). 

Defendants fail to demonstrate the existence of an issue of material fact defcating 

plaintifl’s motion. First, defendants’ arguments that the condition on the elevator platform was 

“open and obvious” and that Mr. Vasquez was the sole proximate cause of the accident lack 

merit. A “sole proximate cause” defense is applicable in Labor Law 5240( 1) actions only when 

the owner or contractor establishes that adequate safcty devices arc available at the job site, and 

Lbthe worker either does not use or misuses them” (Robinson v East Medical Center, LP, 6 NY3d 

550, 554 [2006]). “Hence, in detcrniining whctlier there is a violation of Labor Law $240(1 j, or 
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whether a worker is the sole proximate cause of his injurics, the issue to be addresscd first is 

whether adequate safcty devices were provided, ‘furnished’ or ‘placed’ for the worker’s use on 

the work site” (Cherry v Time Warner, Inc., 66 AD3d 233,236 [ 1 st Dcpt 20091). 

Dcfendants fail to dcmonstrate that Mr. Vasquez “had adequate safcty devices available; 

that hc knew both that thcy were available and that he was expected to  usc them; that he chose 

for no good rcason not to do so; and that had hc not made that choice he would not have been 

injured” (Ko.snviok v Tishman c07ZSl. Corp. o fNew Yo&, 50 AD3d 287, 289 [ l s t  Dept 20081, 

quoting Cuhill v Trihnmugh Bridge & Tunnel Auth., 4 NY3d 35, 40 [2004]). ‘lhe record 

contains no evidence that safety devices were provided, furnished or placed for Mr. Vasqucz at 

the work site. Further, dcfendants provide no evidence that Mr. Vasquez had adequate safcty 

devices available; that he knew both that they were available and that he was expected to use 

them; that hc chose for no good reason not to do so; and that had he not niade that choice he 

would not havc been injured. Thus, defendants fail to raise an issue ofmatcrial [act on any of the 

sole proximate cause factors. 

With regard to dcfendants’ argurncnts about Mr. Vasquex’s “decision” to “fashion” thc 

sheetrock to cover the gap only to prevent the cinder block debris from hlling down into the 

shaftway, the First Department case of Collins v Wext 13th Slreet Ihners  Corp (63 AD3d 621 

[ 1 st Dcpt ZOOS]) is instructive. In Collins, the plaintiff was injured when hc fell from a 

makeshift scaffold that he had constructed by resting one end of a piece of plywood on top of an 

A-li.ane ladder and resting the other end on top of a wall that was the sanic height as the ladder. 

In rejecting the defendants’ argument that plaintiff was the solc proximate cause of his injuries, 

thc First Department held: “The motion court properly recognized that defendants’ argument, 
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that the onus is on plaintiff to construct an adequate safety device, using assorted inaterials 

on-site which are not themselves adequate safety devices but which may be used to construct a 

safety devicc, improperly shlfied to the worker the responsibility,fiir creating a proper sqfcty 

device” (id. at 622) (emphasis addcd).5 Here, the Court similarly rejects defendants’ improper 

attempt to shift the burden of furnishing a proper safety device to Mr. Vasquez. 

Finally, defendants’ arguments regarding foreseeability Jack merit, as the caselaw they 

cite is not on point. The Courts make clear that, in Labor Law $240(1) cases, foreseeability is a 

factor only in dctcrmiriing whether an accident entails an clcvation-related risk. In Jones v 414 

Equities LLC (57 AD3d 65, 74 [lst Dept 2008]), the First Ilcpartment engaged in a lengthy 

discussion about whethcr a worker’s fall through a permanent floor [hat collapsed involved an 

elcvation-related risk contemplated by Labor Law 1$240( 1). After surveying thc caselaw across 

the Appellate Divisions, the First Department clarified the foreseeability test in the context of 

Labor Law $240( 1) claims: 

Our coiiclusion that liability under scction 240 (1) uiidcr these circumstances requircs a 
showing that tlie collapsc of the floor was foresceable does not @fictively consign 
plaintqfto the remedies he would have in any event under general principles of 
negligence. The issue of foreseeability in this context is relevant only with respect to 
whether the pluinl$wus exposed to un elevntion-relded risk, and only where the 
elevution-related risk wus not apparent from the nuture qf the work such that the 
defendant would not normally he expecled to provide the worker wilh u s ~ f i t y  device to 
prevent the worker,fiorn fulling. 
(Id. at 79-80) (emphasis added) 

’See also, ,SIJitxr v Aflunfic Heydt Corp., 2006 WL 2021027,3 [Sup Ct Kings County 20061 [holding that 
“despite dcfendants’ arguments that tlie side panels functioned merely 10 kcep debris .from fulling and to demarcate 
the edges of thc scarrold, common sense indicates that a person should bc able to lean on what appears to be a side 
wall” (emphasis added)]. 
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Here, as discussed above, the evidence in the record clearly establishes that Mr. Vasquez 

was exposed to an elevation-related risk when he was caused to work at an clcvation on 

slieetrock to perform his task on the seventh floor. The record further establishes that the 

elevation-related risk was apparent from the nature of Mr. Vasquez’s work (sec the OSHA 

Citation). Thcrcfore, as defendants liavc failcd to raise an issue of material fact defeating 

plaintiffs prima+facie case, summary judgment on the issue of dcfendants’ liability, pursuant to 

Labor Law $240(1), is granted in plaintiffs favor. 

Lahnr LUW s7240(2) 

Plaintiff also inakes a primajucie case entitling her to sunmiay judgment against 

defendants for violations of Labor Law §240(2), which provides: 

Scaffolding or staging more than twenty I‘eet from the ground or floor, swung or 
suspended from an overhead support or erected with stationary supports, except 
scaffolding wholly within the interior of a building and covering the entire floor space of 
any room therein, shall hove a sqfety ruil ofsuitable materiul properly attached bolted, 
braced or otlwrwise secured, rising ut least thirtyqhr inches above the jlloor or main 
portions qf‘suoh scuffoldling or staging und extending along the entire length of the 
ozilside und the ends thereof, with only such openings LIS muy he neuessnryLfor the 
delivery c,$’mcileriuls. Such scaffolding or staging shall be so fastencd as  to prevent it 
froin swaying from the building or structure. 
(Emphasis added) 

New York Courts have found that a plaintiff is entitled to summary judgment on a Labor Law 

§240(2) claim where “there is uncontradicted evidence that the scaffolding was more than 20 feet 

off the ground and that no safety rail was present” (Guffney at 3). Here, it is undisputed that Mr. 

Vasqucz was working on an elevated platform approxiniately 70 feet above the ground that was 

not equippcd with any guardrails to prevent him from Mling. Thcrefbre, plaintiff makes a prima 

Jircie case that defendants are liable under 624012). 
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Defendants fail to raise an issue of material fact precluding summary judgment in 

plaintiffs favor. Defendants’ al-gunicnt that thc elevated platform herein docs not qualify as a 

“scaffold,” pursuant to Labor Law $240(2), lacks merit. The Court of Appcals makes clear that 

the Legislature intended Labor Law $240 to be “coiistrucd as liberally as may be for the 

acconiplishment of the purpose for which it was thus framed” (Zimmer v Chemung County 

I’ecfiwming Artx, Innc., 65 NY2d 5 13, 520-52 1 [ 19851). Pui-ther, the First Department makes clear 

that “the Scaffold Law was designed to protect workers in construction projects against injury 

lrom the expected risks of inherently hazardous work posed by elevation differentids ut the work 

sile. The use of the t y p s  qfprotective devices enumeruled therein is rcquired to prevent injuries 

from either ‘a difference between thc clevation level of the required work and a lower level or a 

difference between the elevation level where the worker is positioned and the higher level of thc 

inaterials or load being hoisted or secured”’ (Buckley v Columhiu Grummnr und Preparatory, 44 

AD3d 263,267 [lst Dept 20071, quoting Rocovich at 514). Accordingly, the Courts have 

construed an elevated platform to be a “scaffold” within the purview of the statute (see e.g., 

Macedo v .ID. Posillico, Inc., 2009 WL 4672171, 1 [ I  st Dept 20091 [“It is imdisputcd that he 

was working on an elevated platform, attempting to lift a cone hanging lrom a rope, when he and 

a co-workcr fell from the platform”]; Becerru at 189). Thc Scaffold Law also has been construed 

to apply to plywood boards sealed on four cinder blocks (Gettys v Port Aulhority q f N w  York 

and New Jersey, 248 AD2d 226 [ 1 st Dcpt 19981). 

Here, defendants iail to demonstrate that the “moveable elevator platform” is not the type 

of device contemplaied by the statute. While it is well settled that an “elevator” is not a safety 

device within the meaning of Labor Law $240 (Kleinherg v Cily oJ‘Ntw York, 61 AD3d 436,437 
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[lst  Dept 20091; DiPiluto v H Purk Cent. IIolel, L.L.C., 17 AD3d 191, 192 [ 1st Dept 2005]), the 

evidence in the record does not establish that tlie platform from which plaintiff fell was an 

elevator. In fict, Mr. McTnnis and Mr. Budctti testified that t h e  was no “working elevator 

system in place i n  Septcmber 2005,”just ‘‘a platfomi that would move up and down” (Mclnnis 

EBT, p. 57; Budctti EBT, p. 26). Further, the fact that the platform moved up and down is of no 

moment (see e.g., llorninguez v Lufuyette-Boynlon Housing Corp., 240 AD2d 3 10, 3 10-3 1 1 [ 1 st 

Dept 19971 [holding that a “niotorized scaffold” with iiisufficient guardrails fell within the 

purview of Labor Law 62401). The dispositive issue is whetlicr the “moveable elevator 

platform” was properly secured so as to prevent Mr. Vasquez from tlie risks o f a  gravity-related 

accidciit (Rocovich at 5 14). The Second Department case of Dooley v Peerless hporters, Inc. 

(42 AD3d 199 [2d Dept 20071) is instructive in its reasoning. Holding that a worker’s fall from 

platform that floated 011 surface of creek fell within purview of Labor Law $240, the Court 

explained: 

Manifestly, there was a differential betwcen the level of the plaintiffs work, and a lower 
level-the latter being the bottom of the creek. An elevated platform - in this case a 
floating platlomi instead of a scaffold - was necessary to enable the plaintiff to do his job 
precisely because gravity otherwise would have been a hindrance to his work, much as it 
would bc, for example, in a situation where a worker has to perform work enumerated in 
Labor Law 5 240(1) on a building with the help of a scaffold. In the scaffold situation, i f a  
worker had no protective devices, such as a harness or a guardrail, and suffered injuries in 
a hall from a shifting scaffold, Labor Law tj 240(1) clearly would offcr the worker its 
protection Wc see no rcason why a different result should obtain here because the 
plaintiff, while working from a floating stage, was standing at or near the surface of a 
creek. A sufficient number of tie lines and/or a guardrail could h a w  prevented this 
accident. 
(Jd. at 204). 

Here, it is undisputed that the platform on which Mr. Vasquez was standing lackcd 

protective devices in that it lacked guardrails. ‘I‘hereforc, as defendants have failed to raise an 

-21 - 

[* 23]



issuc of material fact defeating plaintiffs Labor Law $240(2) claim, sumnary judgment on the 

issue of dcfendants’ liability is granted in plaiutiff7s favor. 

Labor Luw $241-cr 

Plaintiff also makes ayrima,fhcic casc enlitling her to suiniiiary judgment against 

defendants for violatioils of Labor Law §241-a, which provides that “[alny mcn working in or at 

clevattor shaftways . . , of buildings in course of construction or demolition sliall be protected by 

souiid planking at least two inches thick laid across the opening at lcvels not more than two 

stories above and not more than one story below such men, or by other means.” According to thc 

First Department, thc statute “is meant to protect workers either from falling though the shaft for 

more than onc story or from being hit from abovc by falling debris or other materials. It 

contemplates an open shaft, not a falling elevator, and its allowancc of means of protection other 

than planking as may be specified by the board (see 12 NYCRR 23-2.5[b][5] [salety belts and 

harnesses]) docs not suggest otherwise” (Sharp v Scandic Wull Lld. Purtnersh@, 306 AD2d 39, 

39-40 [lst Dept 20031 [citations omitted]; Seiger 17 POI-/ qf‘hrew York Authority, 43 AD2d 339 

11 st Dept I974 I [holding that where the planking on which a workman was knceling broke, 

causing him to fall three stories below, the workman was entitled to judgment against owner and 

contractor on issue of liability]; ~j.’ Gorman v Grand Cenlrul Bldg., Inc., 29 AD2d 849, 849 [ 1 st 

Dept 19681 [holding that where construction workers were working above the 30th floor, and the 

elevator shallway at the 30th floor was covered by planking at least two inches thick, the 

construction company complied with the statute, and no recovery could be had for the death of a 

worker who fell from the 30th floor]). 

Here, it is undisputed that Mr. Vasquez was working in an elevator shaftway at the work 
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site. Further, the record establishes that when the platform collapsed, Mr. Vasquez fell through 

the elcvator shaft .seven siories down to the bottom of the shaft. There was no “sound planking at 

least two inches laid across the opening [of the clevator shaft] , . . not more than one stoiy 

below” Mr. Vasqucz to prevent his fall, pursuant to Labor Law $241-a (Sharp at 39-40). As 

plaintiff demonstrates that thc violation of Labor Law 9241-a was a proximate cause of Mr. 

Vasquez’s accidcnt, she makes aprimafi-rcie case entitling her to sunimary judgment. 

Defendants fail to raise a n  issue of material fact defealing plaintiff‘s prima,facie case. 

Contrary to defcndants’ argument, the shaftway indeed was “opcn,” as contemplated by thc 

statute and caselaw (Sharp). The fact that Mr. Vasquez was “working near the 12- to 14-inch 

gap betwccn the elevator platform and the shaftway back wall,” as defendants point out, does not 

speak to whether the shaltway was “open.” The record clearly cstablishes that no planking was 

present to prevent Mr. Vasquez’s fall through the elevator shaft seven stories below the platform 

where he was working. Accordingly, summary judgment on the issue of defendants’ liability, 

pursuant to Labor Law §241-a, is granted in plaintiff‘s favor. 

Labor Luw $200 

Labor Law $200 codifies the common-law duty imposed on an owner or general 

contractor to provide construction site workers with a saik work sitc (Ncvins v ESXX 0wner.r 

Cnrp., 276 AD2d 3 15 [ l”  Dept 20001, citing Blessinger v Estee Lauder Companies, Inc., 271 

AD2d 343 [2000-1). In  order to establish liability under Labor Law $200, the plaintiff must 

establish that the defendant in issue had “authority to control thc activity bringing about the 

injury to enable it to avoid or correct an unsafe condition” (Kus.rin v Picciano & Son, 54 NY2d 

3 1 1 ,  3 17 [198 I]; Mazci v Ihivcrsily AIW. Uevelnpmenl Corp,, 13 AD3d 65 [l st Dept 20041 
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[holding that the “general contractor was corrcctly found liable under Labor Law 5200 based on 

its employee’s deposition tcstiiiiony that i t  had authority to direct the various trades to clean up 

and liad also dircctcd its own employees to always kecp the site clean”]). The plaintilf also must 

show that the dcfcndant had actual or constructive noticc of the alleged unsafe condition that 

caused the accident (Dilenu v The Irving Reismun Irrevocable Trust, 263 AD2d 375 [lSt Dept 

19991; Lomhardi v Sfouf, 80 NY2d 290,294 [ 19921). 

Here, plaintiff meets her burdcn by making a prinzufiicie showing of eiititlcnient to 

summary judgment against Wall Street. As discussed above, it is undisputed that Wall Street 

exercised direct supcrvision and control over the work site. It is furthcr undisputed that, based on 

the cye-witness testimony of Mr. Mcliinis and Mr. Budetti, Wall Street had actual notice of the 

alleged unsafe condition. On the day of the accident, Mr. Mcliinis instructed Mr. Budetti to chop 

out a row oPcinder blocks froiii the back wall ofthe elevator shaft on the sevcnth floor. Mr. 

Rudetli testiiied that he eiilistcd the help of Mr. Vasquez, and they cut the sheetrock to cover the 

gap betwcen the platibnn and the rear wall of the elevator shaft, and used sandbags to secure the 

sheetrock. Mr. Budetti was actually on the platform working beside Mr. Vasquez, when the 

sheetrock beneath Mr. Vasquez collapsed. Therefore, as h e  evidcnce in the record establishes 

that Wall Street had the authority to control the activity bringing about the injury to cnable it to 

avoid or correct an unsafe condition, and liad actual notice of said condition, plaintiff makes a 

prima.focie case. 

Defendants fail to raise an issue of inatcrial fact defeating plaintiffs prima facie case. As 

discussed above, defendants fail to provide any evidence that Mr. Vasquez’s own negligence was 

the sole proximate cause of his accident. Therefore, as defcndants’ arguments alleging Mr. 
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Vasquez’s iicgljgcnce lack merit, plaintiff‘s motion is granted as to Wall Strcct’s liability on licr 

Labor Law 5200 claim. 

De f e ridan t s  ’ Cross- Mo 1 ion 

Dekndants’ cross-motion for summary judgment, dismissing plaintiff’s Labor Law 

$24O( l),  240(2) and 241-a claims is denied, because, as indicated above, defendants fail to 

provide any cvidence that they are not liablc on such claims as a matter of law. l‘hus, the Court 

will address dcfciidants’ remaining cross-motion for summary judgment, dismissing plaintiffs 

824 l(6) claim. 

Labor 1,aw $241 (6) 

1,abor Law $241 (6) imposes a nondelegable duty upon owners and contractors lo provide 

reasonablc and adequate protection and safety to workers engaged in the inherently dangerous 

work of construction, excavation or dcniolition (Ross ai 501-502). However, the worker must 

allege and prove that the owner or contractor violated a rule or regulation of the Commissioner of 

the Department of Labor that sets forth a specific standard of conduct, as opposed to a general 

reiteration of thc common law (Ross at 502-504). The violation of a specific standard of 

conduct, once proved, does not establish negligence as a matter of law, but rather is some 

evidence of negligence to be considered with other relevant proof (Long v Forest-Fehlhaher, 5 5  

NY2d 154, 160 [ 1 9821). Finally, the “interpretation of an Industrial Code regulation and 

determination as to whether a particular condition is within the scope of the regulation prcsent 

questions of law for thc court” (Mcssinu v Cily n f N e w  I’ork, 300 AD2d 121, 123 [lst Dcpt 

20021). 

Here, dekndants make a prima jlrcie showing that scvcn of the nine Jndustrial Code 
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violations on which plaintiffrelies - 12 NYCRR §$23-5.1(a)-(j)> 23-2.5(a), 23-1.15,23-1.16,23- 

1.17,23-1.7(d), and 23-1.7(e)(2) - cannot support her Labor Law §241(6) claim. In Iier 

opposition and reply, plaintiff does not contest thc defendants’ arguineiits that these scven 

provisions are inapplicable. It is well settled that facts appearing i n  the movant’s papers that the 

opposing party does not controvert may be deemed to be admitted (Arteugu v 231/249 W 39 

Slreet Corp., 45 AD3d 320, 321 [lst  Dept 20071, citing Kuchne & Nugel, Inc. v B d e n ,  36 

NY2d 539, 544 [ 19751). Accordingly, plaintiffs claim based on these seven provisions is 

dismissed. 

Howcver, defendants fail to make aprinzufucie case that 12 NYCRR $23-2.5(b) is 

inapplicable. Titled “Protection of Persons in Elevator Shafts,” &!3-2.5(b)( 1)  provides in 

relevant part: 

During lhe installation, repair or replucement oj’uny elevator whcre persons are working 
in thc clevator shaft, cxcept for the stacking of elevator rails, a tight platform consisting 
of planks at least two inches thick full size, exterior grade plywood at least thrce-quarters 
inch thick or material of equivalent strcngth shall be installed not more than two stories or 
30 feet, whichever is less, above the level at which any work is being performed so as to 
provide protection against falling objects or material. Such platlbrm shall cover the entire 
cross-sectional area of the shaii except that spaces not exceeding 12 inches may be left 
for rail clearance between the edge of the platform and the sides of the shaft. 
(Emphasis added) 

Defendants argument that the statute does not apply because Mr. Vasquez was “modifying the 

existing elevator shafl“ as opposed to being involved with the “the installation, repair or 

rcplaceinent” of an elevator lacks merit. Othcr than their conclusory assertion, dcferidants fail to 

provide any evidence that tlic work Mr. Vasquez was performing on the date of the accident is 

not covcrcd by the Code provision. It is clear from the testimony of Mr. Mclnnis that Mr. 

Vasquez was involvcd with the “installation” of an elevator, Mr. McIntiis states: “The platform 
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was iiistalled as a process of compleling the elevator and within the tiine frame of them 

con.rtrticting the elevator, if there was time available to move materials, then [elevator platform] 

was used” (Mclmiis EBT, p. 60) (emphasis added). Mr. McJnnis further testificd that the “newly 

constructed walls were made of cinder block” (id. at 73), and that Mr. Vasquez and Mr. Budetti 

were chopping out a row of cinder blocks “to be able to put i n  an additional piece of structural 

steel to ensure the integrity of thc clevator shaft” (id. at 105-106). As the McIimis EBT 

demonstrates that Mr. Vasquez was involved in the “installation” of an elevator, defendants fail 

to demonstrate that 12 NYCRIi §23-2.5(b) is inapplicable as a basis lor plaintiff‘s Labor Law 

$24 l(6) claim. 

Further, defendants fail to challenge plaintiffs reliancc on 12 NYCRR $23-1.7(b)(l), 

titled “Protcction from General Hazards.” ‘I’hcrefore, defendants fai I t o  establish aprinza,jucie 

case warranting them summary judgment, dismissing plaintiffs Labor Law §241(6) claim. 

Accordingly, plaintill‘s Labor Law $241 (6) claim survives, to tlie extent that plaintiff relies on 

12 NYCRR §§23-2.5(b) and 23-1.7(b)(1).6 

Hearing to Assess Damqes  

According to CPLR $3212(c), if the only issues of fact that exist in the case relate to 

damages rathcl- than to liability, summary judgment will be granted on the liability question. If 

the plaintiff has prevailed, then the Court is rcquired to direct an “immediate hearing” of thc 

damages question (Lloyd v Imperiul Aulo Collision, h c . ,  I20 AD2d 354, 355 [ 1 r t  Dept 19861). 

Since plaintiff raises arguments for summary judgment on her Labor Law $241(6) claim for the first time 6 

in reply, and defendants h a w  not bcen given an oppoitunity to address her arguments in any sur-reply, this Couit 
does not reach the issue of whether summary judgment is warranted on plaintiff’s Labor Law $241 (6) claim 
(Dannasch v Bifulco, 1 84 RD2d 4 15 ,4  17 [ 1 st Dept 19921; Aparlrnrrll Recycle Co. qf Manhullan Inc., citing Fiare v 
Oukwood Plaza Shopping Center, Inc., 164 AD2d 737, 739 [ 1 st Dept], affd, 78 NY2d  572 [ 199 I], cerl denied, 506 
US 823 [l992]). 
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Here, the Court finds defendants liable on plaintiffs Labor Law $240( 1), 240(2 and 

241-a claims, and Wall Street liable on plaintiffs Labor Law 5200 claim. Accordingly, a hearing 

on damages on these claiins is warranted. 

C‘onclusion 

Based on the foregoing, it is hereby 

ORDERED that the branch of the motion of plaintiff Luz Vasyuez, as Administratrix of 

the Estate of David Vasquez, deceased, for an order, pursuant to CPLR $3212, holding 

defendants 21-23 South William Street, LLC and Wall Street Buildcrs, LLC liable for violating 

Labor Law §240(1 j, 240(2) and 241-a is graiitcd; and it is further 

ORDERED that the branch of plaintiffs motion for an order, pursuant to CPLR 83212, 

holding defendant Wall Street Builders, LLC liable for violating Labor Law $200 is granted; and 

it is further 

ORDERED that the branch of defendants’ cross-motion, for an order, pursuant to CPLR 

$3212, dismissing plaintiffs Labor Law @240(1 j, 240(2), and 241-a claims is denied; and it is 

further 

ORDERED that the branch of defendants’ cross-motion, for an order, pursuant to CPLR 

$3212, for suinmary judgincnt dismissing plaintiff’s Labor Law $241 (6) claim is granted as to 

plaintiff’s reliance on 12 NYCRR §$23-5.1(a)-(jj7 23-2.5(aj, 23-1.15,23-1 .16, 23-1.17, 

23-1.7(d), and 23-1.7(~)(2), and denied as to plaintiff’s reliance on 12 NYCRR §§23-2.5(b) and 

23-1.7(bj(l); and the portion of plaintiffs Labor Law §246(1) claim relying on 12  NYCRR 

§§23-5,1(a)-(j), 23-2.5(a), 23-1.15, 23-1.16, 23-1.17,23-1.7(dj, and 23-1.7(e)(2j is hereby 

severcd and dismissed; and it is further 
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ORDERED that plaintiff serve a copy o l  this order with notice of entry upon the Clerk of 

the Trial Support Office (Roo111 158), filc of a note of issue and a statement of readiness and pay 

the proper fees, if any, by February 22,201 0 for a trial on damages 011 plaintiffs Labor Law 

$240( l), 240(2), 241-a and 200 claims; and it is further; 

ORDERED that plaintiff serve a copy of this order with notice of cntry upon all parties 

within 20 days of cntry; and it is hurther 

ORDERED that the Clerk is directed to enter judgment accordingly. 

That constitutes the decision and order of the Court. 

Dated: January 20, 20 10 v v  Hon. Carol . Edmead, J.S.C. 
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