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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

Index No.: 1 10247/06 BINKY I N C .  and DOTPOlN ' l 'PE l I lOL? ,  l N C J .  , 
P l a i n t i i f ,  

Motion Date: 10/06/09 

- v -  Motion Seq. No.: 04 

STEVEN AN'THONY KORFF a n d  MARCIA VAN WAGNER, Motion Ca,, No,: 
Defendant  - 

The following papers, numbered 1 to 7 were read on this motion for summary judgment. 

I PAPERS NUMBERED 

1. 2 
3 .  4 

br a n  o r d e r  

d i . s m i . r ; s i n y  t . h e  claims of p l a i n t i f f  Binky Z n c .  ( B i n k y )  p u r s u a n t  t o  

CPLR 3 2 1 1 ,  a n d / o r  f o r  a n  o r d e r  d i s m i s s i n g  p l a i n t i f f s '  c l a i m s  in 

t h e i r -  e n t i r e t y  pur -suani :  Lo C P L R  3212 and yr-ari1:iny- K o r f f  summary 

judgmenL on his f i r s t  c o u n t e r c l a i m  s e e k i n g  j u d i c i a l  d i s s o l u t i o n  

of  B i n k y  p u r s u a n t  t o  s e c t ] - o n s  1104 and/or 1104-a of the Business 

C o r p o r a t i o n  L a w  ( B C L )  . The c l a i m s  a g a i n s t  d e f e n d a n t .  M a r c i a  Van 

s t i p u l a t i o n  ciated March 25, 2 c ) O 9 .  

Korff  and nori-par-t:.y J o h r i  Gray P h i l i p s  ( E ' h i l i p s )  i n  -1 996 
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S t ~ i - i e  v F r e d e r i c k ,  2415 A D 2 d  742, 744 -745 ( 3 d  Dept 1997) 

( c : i i : a t i r j r i s  arid i r i  kerr-ial q u o t a t - i o n s  ornittied) . Here, Kor f i  2nd 

i s  a s h a r c h n 1  d e r ' s  der-ivalive s u i t  . Exei:ut . . ive L e ( 2 s j  nq Co. Inc .  v 

JJeder, at 200. 

T h e r e f o r ? ,  t.he c l a i m s  a s s e r t e d  b y  here  b y  B i n k y  shall be 

behalf. See Saunders v AOL T i m e  Wclrncr, I n c , ,  18 AD3d 216, 217 

(1" Dept. 2 0 0 5 .  ) In l i g h t  of  t h e  c o n f l i c t i n g  f a c i i u a l  c l a i m s  i t.. 

i s  prcrnat.ure for the court  t.o consider a judicial d i s s o l u t i o n  of 

B i n k y  at. L i i i s :  Lime a s  r e q u c s t c d  b y  d e f e r i d a n t . .  

use, shoul  d be d i s m i s s e d  arlci t.ker-einre Lhe c l a i m  shall be 
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