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lNDEX NO. 100985/09 

P1 ai 11 tiff, 

-against- 

CIIARLES 11. GREENTHAL MANAGEMENT CORP., 
30 E. 9‘” ST. OWNERS C‘ORP., and JOHN DOES 
NllMBEliS 1 ‘I‘HROUGH 10 TRUE NAMES UNKNOWN, 
INTENDED TO BE TI IE BOARD OF DIRECTORS OF 
30 E. 9” ‘ST .  OWNERS CORP., 

Defend ants. 
............................................................................ 

JOAN A. MADDEN, J.: OR- 
p4?p 

+ 
In this action by the former sharcholdcr of an apartrncrit in a cooperative building, agairisl 

h e  cooperative corporation which owns the buildiiig, 30 E.9111 Strcct Owners Corp. (the 

“Coop”), its managing agent, Charlcs H ,  Greenthal Maiiagcmenl Corp. (“Grcenthal”), and i Is 

Board of Directors (the “Board”), defendants move lor an order pursuant to CPLR 321 2 granting 

summary judgnicnt dismissing the coiiiplaint. Plaintiff opposcs tlie rniitioii. 

The followiiig facts arc based on the allegations in the coinplaint, documenLs in the 

rccord, and the parties’ affidavits; for the purposes 01- the instant motjoii tlie hcts are undisputed, 

unless otherwise indicated.’ On .1uly 3, 2002, plaintiff Craig Fisliman purcliascd cooperativc 

apai-tiiicnt Unit 5.1.1 at the building located at 30 East 9”’ Street in Manhattan. OJI April 21, 2008, 

Fishr-nan signed at1 exclusive brokcragc agreement with Halstead Propcrty, LLC (“Halstead”) as 

the real estate broker for tlic sale of his apaitment. 111 or about April 2008, Halslead contacted 

Dcfcndants are iiioviiig for summary judgniciit prior to discovery. 1 
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C3-eeiitlial to inquire wlictlicr the Coop permitted parents to purchase an  apartiiicnt for tlicir 

children. ‘lhe complaint alleges that Barbara Aiosa of Greeiithal, “statcd in writing lliat ‘it iiiust 

be a co-purchase’ in order for parents to acquire aii apartment for, or  with, their child(ren).” 

On or about July 12, 2008, Matthew Melton offered $775,000 for Fishiiian’s apartmcnt. 

Aro~iiid thc saiiic tiiiic, an offer of $78O,OOO was submitted by Howard and Laurie Taylor, who 

wanted to purchase the apartment ibr their two daughtcrs.2 The complaint allcgcs that before 

accepting the Taylors’ offer, Fishman contacted Greeiithal and “reconfiniied thc [act that a 

purchase for childreii was acceptable” to thc Coop. 

On July 15, 2008, Fislirnaii executcd a contract of sale with “Howard, Laurie, Alisoii and 

Lindsay Taylor,” as “purchascrs.” On September 22, 2008, Grcenllial wrote a letter of 

transmittal to the Board metlibel-s, rcgarding Fishman’s sale to the Taylors, and enclosed thcir 

contract of sale, application and supporting docuiiicnts, including a mortgage commitment from 

1SB Mortgage Co, LLC, for a loan of$450,000 to “Howard, Lauric, Alison and Lindsay Taylor,’’ 

as “Lcsscc.” Plaintiff alleges that on or about Scptcmber 24, 2008, hc was infonned that tllc 

Board President, Joshua Shapiro, “had rejected the Taylors’ application because the Co-op Corp. 

does iiot peiiiiit parciits to ‘purchase for their children.”’ Plaintiff alleges that on the aftenloon of 

September 25, 2008, he rcccjvcd a call fi-om Shapiro, and after some discussion, Shapiro agrccd 

that 1ic would have the Board review thc Taylors’ application at the Board meeting scheduled lor 

lhat evening. The next day, Sliapiro called Fishman and advised that the Roard had rejected tlic 

Taylors’ application. 

’Fisliman alleges that he was “iiiclincd” to accept the Taylors’ offer since it  was $5,000 
iiiorc than Melton’s, arid the bl-okcragc commission for tlic sale to the Taylop was 3%, as 
opposed lo 6% for the salc to Melton. 
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Fisluiian tlicrcaftcr contacted Mclton, who was still inter-esled 111 purchasing the 

apai-tnicnt, but reduced his origjiial orfer of $775,000 and iiltiniately agrccd to a purchase price o r  

$740,000. Fisl~riiaii and Mcltoii cxccutcd a contract of sale for $740,000, the Board subsec~ucntly 

approved Melton’s application, and the sale closed on December 12, 2008. 

On Jaiiuary 26, 2009, Fishinan coiiiiiieiiced the instant action against thc Coop, Greeiillial 

and the Board, seeking compensatory da i i i qp ,  intcrcst, costs and attorncy’s fees.3 The 

coiiiplaiiil asserts a first cause of action agaiiist the Coop and the Board lor fraudulent iiiid 

iicgligciit niisrcprcscntation, alleging that plaintiff relied oii Grccntlxil’s “Mse aiid niislcadiiig 

represenlalions” that “the Board would approve purchases by parents Lor their children; a second 

cause o r  action against the Coop aiid the Board for cstoppcl, alleging that plaintiff cliaiiged his 

position to his detriment by accepting the ‘I’aylors’ contract and rejecting Melton’s offer-, and that 

the Coop aiid the Board “were barred and cstopped from changing their position that purchasei-s 

like tlie Taylors were acceptable”; a third cause of action against Gi-ccnthal for misreprcscntation, 

alleging that in tlie event Greeiitlial was not authorized to iiiakc rcpresenlatioiis OJI ilie Coop’s 

hchall; Grccntlial “is indcpciidcntly responsible [or tlic consequences of tlic iiiisre~~resent~tior~s’’ 

arid C~reenllial “was negligent aiid othcnvisc acted wronghlly”; and a roiirtli cause of action 

against tlie Coop and the Board for “arbitrarily and caprjciously acl[ing] in rcjccting” the 

Although the coinplaiiit docs iiot specify an ainount of damages, plaintiff states i n  his 7 

arfidavii that his acccptance of Mellon’s original offer of $775,000 would have rcsulted in a ilct 
of $728,500 after payment of broket-agc commissions; and that Melton’s rcduced offer resulted a 
iiet of $695,600, which after paymii t  of brokerage coiniiiissioii, coiistitutcs a loss of $32,9OO. 
Thc court n$es that the complaint includes a request for attorney’s fees, but plainliff fiiils to 
allege the existence of a contractual or statutory basis to support such an  award. 
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Taylors’ application, allcging that “the President submitted, or claimed lhat he had submitted, 

The Tay101-s’ application to the Board as ‘window dressing’ and to liidc the fact that he had 

uiiilatcrally actccl.” 

Defendants are now inoviiig lor suiiiiiiaiy judgiiiciit dismissing the coinplaint in its 

ciitircty. 111 support of tlic motion, defendants submit affidavits o l  the Board Prcsident, Joshua 

Shapiro, the pleadings, and Iiumerous documents includir~g lcttcrs and e-mail correspoiidC1icc, 

the Taylors’ and the Melton’s contracts of sale, the Coop’s offcring plan, lhe Coop’s proprictary 

lcasc and bylaws, the minutes of the September 25, 2008 Board mccling, and the Taylors’ 

purchase applicalion. In opposition to thc motion, plaintiff submits his owii affidavil and an 

ariidavit of his-father-in-law Lawrence Seidman, Esq., e-mail correspondence, and transcripls of 

porlions of his lelephone conversations with Jennifer McNally of Grccntlial on Septeniber 24, 

2005 aiid Board Prcsident Joshua S1iapi1-o on September 25, 20W4 

The Board’s decision to reject thc Taylors’ purchase application is protected by the 

busincss judgment rule, which provides that tlic court should defer to a coopcrative board’s 

delemiination “[s]o long as the board acts for the purposes 01 the cooperative, within thc scope of 

its authority and i i i  good faith.” Levandusky v. Oiic Fifth Avenue Apartment Corp., 75 NY2d 

530, 538 (1990); accord 40 West 67”’ Street v. Pullman, 100 NY2d 147, 153 (2003), Dcl Puerto 

v. Port Royal Owner’s Corp, 54 AD3d 977 (2”“ Dcpt 2008); Barbour v. Kncclit, 296 AD2d 21 8, 

224 (1“ Dept2002); Woo v. Ti-vinE Tenants Corp, 276 AD2d 380 (1” Dept 2000). Under t11c 

4Fislunan explains that these coiiversatioiis wcrc taped “since I was on the tradiiig desk at 
the brokerage 1iil-111 wlicre I am employed at tlic tiiiic, and it,was iny coiiipany’s policy to tape 
rccord all telephone conversations.” 

4 

[* 5]



busincss j Lrdgmeiit rule, the coirrt will not inquire as to the reasoiiablciicss of tlic Board’s 

delerniination, and undcr tlic cxprcss tcrriis of tlic proprictary lease, the Board had the riglit to 

withhold its approval o l  tlie Taylors as prospective purclnascrs of plaintifrs apartment, “for ariy 

rcasoii or 110 rcasoti ” See DeSoiquies v Coniasesk Tlousc Tenants’ Con). 21 AD3d 71 5 ,  71 0- 

717 (1“L)epl 2005); DeC;all v. 201 West 21” Street Teiiaiits Cor-p, 251 AD2d 23s (1‘‘ Dept 

199s); Sinipson v. Bdclcy  Owner’s Corp, 2 I3 AD2d 207 (1” Dept 1995). l’lie business 

j Lidginelit rule, however, “is not an insuperable bar-r-ier,” Bnrlmur v. Knecht, supra at 224, as 

firrllier judicial scrutiny is triggered in irislances of breach of fiduciary duly, as evidenced by 

fraud, self-dealing, uiilawful discriiiiination, bad faith or other miscoiiduct by tlie Board, see 40 

West 67‘h Street v. Pullman, supra at 155-1 57; Pcrlhindcr v. Board of Managci-s of 41 1 East 53rd 

Strcct C’ondominiuiii, 65 AD3d 9S5 (1” Dept 2009); Walden Woods Homeowner’s Ass’n v. 

Friedman, 36 AD3d 691, 692 (2nd Dept 2007); DeSoimies v.  Conixesk House Tenants’ COIT, 

supra at 718; Ilochiiiaii v. 35 Park West COT, 293 AD2d 650, 65 I (Znd Dept 2002); Woo v. 

1rviii.q Tenants Cow, supra; Simpson v. Berklev Owner’s Corp, s u m i  at 207. 

Plaiiitii‘l’s iirst cause oIactio1i against tlie Coop arid the Board and his third caiisc of 

action against Grccnthal rely on theories of fraudulent and negligent misrcprcsentation, wlilch 

corisjst of similar clements. To establish a claim o l  h u d ,  plaintiff iiiust allege and prove the 

followiiig elements: 1 ) a rcprcseriiaiion of material fact; 2) thc falsity o f  that rcprcsciitation; 3) 

knowledge by tlic party who made the representation that it was false when made; 4) justifiable 

reliance by plaintiff; and 5 )  resultjiig injury. See Global Minerals & Metals Corp v. Holine, 35 

AD3d 03 (1” Dept 2006), app den 8 NY3d 804 (2007); Popc v. Saget, 29 AD3d 437,441 (1’‘ 
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Depl 2000), Iv app den 8 NY3d SO3 (2007). A claim for iiegljgcnt niisrcpreseiitation requircs 

plaintiff l o  demonstrrtte: 1)  the existence of a special or privity-like rclationship imposing a duty 

on defeiidaiit to iiiipart conect information to the plaintiff; 2) the infoiinatioii was incorrcct; and 

3) reasonable reliance on the information. & J.A.0. hcyuisitioii Cnrp v. Stavitsky, 8 NY3d 

144, 148 (2007); Silvers v. Statc of New York,, - AD2d ~, 2009 WL SI 2560 (1” Depl 

2009). 

While plaintiff‘alleges that he relied on the representations by Gieeiithal’s employees that 

the Coop perniittcd parents to purchase an apartinent for their childrcn, such reliance was not 

jiistifiable in light of the clear and express t e m s  orthe proprictary lease which requirc the Board 

to approvc all purchase applications, and pemiit thc Board to withhold its approval “for any 

rcasoii or no reason.”5 As the Appellate Division First Department holds, the phrase “[or any 

reasoil or no reason” affords the Board “unfetlered rights” with rcspecl to consideration of a 

sublct, and in this instance a purchase, application. DeSoiLinies v. Cornascak House Tenants’ 

Coi-p, supra at 71 8. Where, as here, plaintiff as a shareholder had knowledge of the tci-iiis of his 

5Paragrap11 16 01 the proprietary lease is entitled “assignnicnts,” and states that the “lessee 
shall not assign this lcasc or transfer the shares to which it is appurtenuit or any intcrest thercin, 
and no sucl~ assignnient or transfer shall lake e l ec t  as against the Lessor for any purposc until . . 
. conscnt to such assignment shall have been authorized by resolution of  the Directors, or givcii 
in writing by a majority or  the Directors.” 

Paragraph I G(c) is entitled “Consenls Generally: Stockholders’ and Directors’ 
Obligations to Coiisenl” and states as follows: “Thcre shall be no limitation, except as above 
specifically provided, oil the rights olnircctors or lessees to grant to withhold consent, for- ccrzy  
1”ec1s0~7 or for ?io rccisoii, to an assignment [emphasis added].” 

The Coop Offering Plan states that “[tlhe shares may riot be sold or the proprietary lcase 
assigiicd, nor the Apartmeiit sublct, without first obtairiiiiz tlic consent o l  tlic Board oLDii-cctors. 
. . Such consent iiiay be arbitrarily refitsed, providcd such reliisal IS not based upon race, color, 
crccd or other ground proscribed by law.” 
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own proprietary lease reqiiiring board approval for all purchase applications and giving tlic board 

the iinrettered right to withhold such approval “Cor any rcasoii or no reason,” plaiiitiff cannot be 

heard to complain that hc was induced to enter into the transaction w i h  the Taylors by 

misreprescntations. See e.g., Woods v.  126 Riverside Drivc Corp, 64 AD3d 422, 423 ( 1  Dept 

2009) (wlicrc party has means of discovering by tlie exel-cise o l  ordinary intelligence, tlic triie 

nature o f a  transaction lic is about to enter into, he must makc iisc of those mealis or lie cannol be 

heard to complain that he was induced to ciitcr inlo lhe transaction by mispresentatiolis). 

The record I‘urtlicr reveals tlie absence of a materially false statement of facl, as Ihe 

undispuled documentary evidence shows that thc Coop did in h c t  pcnnit parents to purchase an 

apai-tiiicnt for their children, if the children satisfied ccrtain income requirciiicnts. 

Plaititiff allcges that Greenthal, as the inailaging agent, madc i71isi-epresentatioiis that the 

Coop pemiitted parents to purchase for children, based on an April 4, 2008 c-mail from Barbara 

Aiosa oCGrecntlia1. The rccord shows that Aiosa’s c-mail responded lo an hpn l  3, 2008 inquiry 

fi-on1 Katlii Jacob of Halstead, who was rcprcscnting the seller of another apartincnt in  plaiiililrs 

building. Jacob requested clarification as to a list of questions, including “can parcnts co- 

purchase, with or for, and/or guarantor [sic] a purchasc?” Aiosa’s reply, in its cntjrcty, states as 

I‘ollows: “It  must be a copurchase. Tlic child should be ablc to afford housing and living 

expenses on their own. If not, they rnaybc askcd to pul  up to 12 iiionllis maintciiance in escrow. 

The iwit cannot be used as an office and tlicy do not allow pied a terns imdcr any 

circmistaiiccs.” While plaintiff cites to and quotes llie first sentence of Aiosa’s e-mail, hc 

neglects to mention tlic second sentence which explicitly states that Coop Iiriiits such 

7 

[* 8]



“cop~irchases” to instances where tlic children are “able to afford hoiisiiig and living expcnses on 

their own.” 

In ~~11~poi - t  of their iiiotioii, dcfcndants siibmit an aflidavit of h e  Board Prcsidcnt .loshua 

Shapiro, slating that the “Board in rcvicwiiig tlic financials oL thc [Taylors’] chilciren, dctclmined 

that they could not a f h d  the mortgagc and maintenance payiiicnts.” Specifically, Shapiro 

explains that the chilclrcn had a conibined yearly gross income of $90,700, and after deducting 

fcdcral, state and city taxes, they had takc-home income o1approxiiiiately $65,000 a ycar. 

Taking the iiioiitlily iiiaiiitcnaiice of $1,022.28 arid thc monthly inortgagc payments of $2,661.92, 

tlic “carry charges oil tlie Unit  woiild comc to $53,500.00 per year,” which “means that the 

sibljiigs were required to tender of 82% of their yearly income to cover their housing expciises - 

with only 18% to cover their living expenscs such as utilities, h o d  and other iicccssities. Simply 

pit ,  the Board deteiiiiined that they were uiiable to iiicct the iiicomc rcqiiireiiieiits as they were 

unable to show that tlicy could ‘afford housing and living expcnses on  their own.”’6 

Plaintiff also cites to his JUIY 15, 2008 e-mail to Jennifer McNally orGrccntha1, asking: 

“If a parent buys Tor a child 1 assume tlicy don’t have to pay the sublet lees but please just clarify 

In opposition to tlic motion, plaintiff submits an alfidavit of Lawreiice B. Seidiiian, his (1 

father-in-law and his attorney as listed OII the contracts of sale. Scidnian states that Shapiro’s 
calculations as quoted above, are “inaccurate,” willlout identifying the specific inaccuracy. 

2007 tax retunis show that thcir 2007 take-homc pay actually totaled $61,714.84, which is less 
than the $65,000 ~ u i i i  oil which lie originally rclied. 

According to the court’s calculations, the $53,500 amount that Shapiro relics on for the 
aiiiiual mortgage and niaiiiteiiaiicc payments, appcars to be incorrect. The monthly maiiitcnance 
($1,022.28) and mortgage paymerits ($2,661.92), total $3,68420, which oil an anniial basis totals 
$44,2 10.40, as opposed lo $53,500. The diki*encc, however, is 1101 siyificaiit in leiins of the 
cliildreri not being ablc to afford tlic housing and living expenses, as the $44,2 10.40 amount 
constitutes approxiiiiat~ly 68% or 71% of their ariiiual iricome of eitlicr $65,000 or $51,714, 
respectively. 

111 rcply, Shapiro agrees his calculalions are incorrect, but oiily to tlie extent the children’s 

x 
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I 

Tor me.” McNally rcsl7oiidccl: “Yes  they do h e  Board coiisiders that a sublet. 1 havc n couple of 

shareholders who are getting charges a sublct fcc i f  the shareholder docs not live there and thcir 

kids do.” 

Based on the foregoing, it cannot be disputed that thc statcments on which plaintiff 

alleges lie relied were ncither fiilse nor incorrcct. The uncontrovertcd I-ccord shows that the 

Coop peiiiiitted parcnts to co-purchase an apartment for tlicir children, and that plairitiff knew, 

i?om Aiosa’s e-mail, that the Coop pcrniitled such co-purchasc only if the children satisfied 

specific income requirciiicnts that they have sullicieut income to aflor-d tlic liousing and living 

expeiises on their own. 

Thus, absciit tlic clcmeiits of jiistifiable reliance and a Llse statcnient of fact, plaintiff s 

claims of fraudulent and negligent iilis1.cprcsci~tation fiil as iiiattcr of law. See J.A.O. 

Acquisition C o y  v. Stavitsky, supra; Pow v. Saget, siipra. 

For tlic smic reasons, the second causc of action ibr cstoppel fails as a iiiatter of law. A 

party seeking estoppcl niust demonstrate a lack of knowledge of tlic true ficts, justifiable reliance 

irpoii the conduct oftlie party estopped, and a prejudicial change i n  position. SCC River 

S e a h d s ,  Inc. v. J P  MorEan Chase Bank, 19 AD3d 120 (l”Dept), lv  app granted 5 NY3d 715, 

app withdrawn 6 NY3d 75 1 (2005). As dctcrrninated above, plaintiff cannot cstablish jiistiiiablc 

reliance, or a lack of knowledge of the tnic facts. 

As to tlic fourth cause of action, plaintiffs asscrtion that Board actcd “arbitrarily and 

capriciously” in rejecting the Taylor’s application, based on Board Presideill Shapiro’s allegedly 

“unilateral” consideration, is insufficient to demonstrate bad faith. As noted above, Shapiro 
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submils an affidavit explaining thc reason for the Board’s rcjcctjoii of the Taylors. Shapiro 

statcs that the Board reviewed the fiiiancials of thc Taylors’ two daughters who intcnded to 

occupy the apartment, and detenniiied that thcy did not satisfy the income reqiiircniciit, since tlic 

dauglitei-s 011 thcir own, could not  afford the mortgage and maintciiance payiients. Specifically, 

Shapiro sliows that the daughters would have needed to speiid more than 80% ‘oltlicir income 

on the iiiortgage and maintenance paynieiits alone. Shapiro’s explanation is consistent with the 

statcincrit in  the April 4, 2008 c-mail from Barbara Aiosa of Greenthal, that childrcn “should bc 

able to afford housing and living expenses on tlicir own.” Plaintiff neither shows nor allegcs 

lhat the Taylors’ daughtcrs in fact had adcquate income on thcir own to covcr such experiscs. 

TIILK, in view ofthe uiirefiited cviderice that the Taylors’ children fdiled to mect the financial 

rcquircment, 110 basis exists for concluding that Board was not acting in good faith when it 

rejected thc Taylors’ application. 

Lcvaiiduslcy v. One Filth Avenue Atxirtinciit Corp, sunra at 537-538; IIachnian v. 35 Park Wcst 

Coil’, supra at 65 1452 ;  Woo v. Irvinq Tenants Corm, supra; Cooper v. Greenbriar Owners Corp, 

239 AD2d 3 1 1, 3 1 1-3 12 (2’ld Dept 1 997); Simpson v. Berklev Owncr’s Corp, supra at 207-208; 

40 West 67Ih Street v. l)iillnian, supra at 155-157; 

Finally, in opposing the motion, plaintill argucs that summary judgment is premature 

since deleendam have not provided any discovcry. Plaintiff’s argument is without mcrit, as he 

fails to show that facts cssential to oppose the motioii are in defendants’ exclusivc lcnowlcdge, or 

that discovery mighl lead to facts relevant to thc issues. See Silverstein v. Weslminstcr Home 

Owners. Luc., SO AD3d 257 ( 1  Dept 2008); Woods v. 126 Riverside Drivc Corp, supra at 424. 

Notably, since plaintilf rclics on statements he alleges were made to him by defcridants’ 

0 
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rcprcsenhlives, such facts are not within dcfcndants’ exclusive knowledge. SCC id. 

Accordingly, is hereby 

ORDERED that defcndants’ iiiolion for summaly judgment is granted and defendaiils are 

awarded judgmciit dismissing the coiiiplaiiit in its eiitircty, and the Clcrk i s  clirectecl to enter 

judgmcnt accordingly. 

DATED: January 2010 0 

0 
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