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SUPREME COURT OF T H E  S‘I’A‘TE OF NEW YORK 
COUNTY OF N E W  YORK: PART 11 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - l l _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _  -X 
In  thc Matter of the Application o l  
J O H N  IAIUD, 

For a Judginent Pursuant to Arliclc 78 of 
thc Civil Practice Law and Rules, 

Index No. 101 609100 

Pcti tioner, 

-against- 

RAYMOND KELLY, as Policc Commission 
of the City of New Yolk, and as Chainn 
of Trustees o l  tlic Police Pelision Fund, 
BOARD OF TRIJS‘TEES orthe Police Peii 
Article 11, and THE CITY OF NEW Y 

~<eSIJol1dclltS. 
-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - - - - - - - - - - - - -  

J O A N  A. MADDEN,  J.:  

Petitioner, a rctircd police officer, sccks a judgment, pursuant lo CPLR Article 78, 

revcrsiizg aiid annulling responclcnts’ denial oC an accident disability rctirement allowance (ADR) 

bascd c)11 tlic finding that petitioncr was not disablcd as a result of a psychological disordcr 

arisins out of his service in conncction with the evcnts of Sepkmber 11 , 2001, and annulling 

respondents’ denial of his application to aiiicnd his application to include disabling coronary 

artery diseasc. Respondents, the Board of Trustees of the New York City Police Pellsion Fund, 

Arlicle IT (the Trustees),’ and Kayimond Kelly, as Cliairman of tht: Trustccs, seek dismissal ol’tllc 

pctition. As set Ibrtli below, the petition is granted to the extciit of reinailding thc matter to the 

New York City Policc Pcnsion Fund Article I 1  Medical Board (hereinafter “Medical Board”) for 

further proceedings consjstcnt with this dccision. 

‘The TrLqtecs have been sucd liere as “THE BOARD OF TRUSTEES of thc Police 
Pension Fund, Article 11.” 
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B ac kg r ou 11 d 

From 1968 until his service retirement oii November 26, 2002, pclitioner scrvcd 

continuously a s  a meiiibcr of the New York City Police Dcpartmcnl (NYPD) unilormed robrcc. 

Petitioner avcrs that within ai2 hour ol.coiiimenccmcnt of the Septeniber 1 1 ,  200 1 (9/11) terrorist 

attack on the World Trade Center (WTC) sile, he coinmeiiccd rescuc, recovery and clean up 

work therc. Pctitioiier contends that at this time, he obscrved tlic physical destniction and loss o r  

life caused by tlic collapse or the WTC towers, a i d  leamcd that 23 NYPD members had 

pcrishcd. Until October 1, 2002, petitioner worked at the WTC site and 40 Fultoii Street 

providing assistance and counseling. Petitioner clai 111s h i t  thereaIlcr, in his capacity as vice 

president of the Pol ice Benevolenl Associalion (PRA), he attended the funerals of many policc 

officers who peiishcd in h e  9/11 attack, and couiiscled their hni l ics .  Petitioner hither claims 

lllat as cl result of-his rescue, rccovery and clean up work, he devcloped Post ‘Traumatic Stress 

Disorder (PTSD) and Major Depressive Disorder (MDD), and, siiicc July 2002, his trealment has 

included in- and outpaticiit psychiatric treatment and medication for depression, psychosis, slcep 

and iiiood stabili&on. 

On November- 19, 2002, petitioner submitted an application for ADR as a result o l a  

psycliological condition, noting that his psychological probleirls were brought on b y  thc cvents of 

the 9/1 1 tragedy, and thcreafter cornnieiiced service retirement. On February 20, 2003, pcti tiorier 

withdrcw his Novcmber 19, 2002 ADR application. 

On or about January 30, 2006, petitioncr filed a Noticc ofParticipation in thc World 

Trade Center RCSCLK, Recovcry or Clean LJp Operations. On March 14, 2006, petitioner filed a 

second application for ADR, bascd on his psychological coiiditioii, and thc Police Coinriiissioiicr 
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s LI biiii t t ed au 313 11 I i c a1 i oii fo r ord i 11 a ry d i sa b i I i t y t-e t i I-ciii e n t (ODR )’ o 11 p e t i 1 i oiic r ’ s b elial I-, 

Pctitioiicr has submilled a copy of his March 14, 2006 ADR application, i n  which he complained 

ol‘constuit fatigiie, inability to concentrate, aiixicty arid flashbacks its a result of the WTC 

disaster. Pclitioner lirtlier stated that since tlic date of the disaslcr, he lias bceii Liiiablc lo 

fiiiictioii as a fiill-duly police diccl- .  

111 fiii-thcrance of his ADR application, petitioner siibniittcd to the Medical Board two 

letters, dated April 2, 2006 aiid January 3, 2007, h n  MI.. Eugcnc F. Moyiihan, who treated 

petitioner with psycholherapy in 1997 and again in 2002. In the April 2006 letter, Mr. Moyiilmi 

stated that before petitioner’s retirement, petitioiicr found hjiiisclf weeping uncontrollably in his 

office, with tlic door closed, and breaking down while at cerciiioiiies arid in the pi-cscnce ol‘thc 

fiunilies he was counseling, whjch caused him to apply for a service retireiiicnt prematurely, as 

hc was loo “modest and ashamed to seck a disability retirciiient” (Pet., Exh. D). 

Regarding petitioner’s 1997 treatment, Mr. Moyniliaii stated that he treated petitioner 

over the coiirse or live months with petitioner reporting, among other hings, weight loss, 

leariness and dif‘ficulty sleeping. Petitioner was also prescribcd, by a psychiatrist, Ativan hI 

sleep, and Paxil. Thereafler, petitioner resuined liis sleeping rcgiine, maintained his weight and 

was tenninaled l‘roni therapy. According to Mr. Moynihan, in and alter 2002, petitioner attcnded 

psychotherapy sessions and was prescribed Truadeon, Effexor, Risperitiol, Eskalitli, Wellbutrin, 

Ativari and Abilify, none or which appearcd to have efkctively addrcssed his depression, 

’ODR is available to ;I membcr of the NYPD when u medical examination shows that  the 
iiieiiiber is physically or iiicntally incapacitated lor tlic performance olduty and oughl to bc 
rctircd (sec Administrative Codc of City o l N Y  [Adniinistrative Codc] 4 13-25 1) .  ADR benefits 
are greutcr than ODK bciicfits. 
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delusional thinking and s~iiciclal idcahon syiiiptoms. 

111 his .Ianiiai-y 3, 2007 letter, Mr. Moyiihaii stated, among other things, that upon re- 

entering treatment in Scptciiiber 2002, petitioner was eniotionally distraught, labile aiid 

deprcsscd “as xi obvious result ofhis cxperierices and reactions lo the 911 I altacks” (Pct., Exh. 

D). Mr. Moyniliaii also slated that lie found i t  obvious that petitioner sulTered from P fSD 

symptorns and h e  compromised ability to function nor~mlly as a ciircct result ol’liis work-rclated 

experieiiccs, 3s pelitioiicr was, before 9/1 1, fiiiictional aiid able to risc to the position ofPBA 

vice president, despite prior depressivc episodes. 

Petitioner also submitted to Ihe Medical Board rccords reflecting his outpatient trcatmeiit 

at Stony Brook Hospital, Dcpartineiit of Psycliiatiy (Stony Brook), h t n  October 1, 2002 through 

February 19, 2006, where he was discharged with a filial diagnosis of “iiujor depressive disoi-der, 

rccun-ent, severc with psychotic features” (Pct., Exh. C.). The cxtensive trcatment record reveals 

that, among other things, petitioiici- suffered nightmares and riiiniiiated about 911 1 (see Pet., Exh. 

C [ 10/01/03 note]). The record also reflects that petitioiicr believed that he had fleas 013 his 

body, and that h i s  home was infested with fleas, which, apparently, ww ~iiitruc.’ Petitioner was 

discharged to tlic care o r a  psychiatrist, Dr. Frank Dowling, on Febniary 19, 2000. 

On February 20, 2006, petitioiicr was hospitalized iii  South Oaks Hospital, a psychiatric 

lacjlity, due to escalating suicidal ideation. The South Oaks 1 lospital record reflccts that h u r  

days heroi-c his admission, petitioiicr staled, razor bladc in his hand, that Iic fell llkc killiiig 

hiinsell, On March 3, 2006, petitioner was discharged fro111 South Oaks Hospital, to outpatictit 

‘While petitioner argues t h a t  the Stony Brook record demonstrates that I1c was 
consistently diagnosed with PTSD and MDD, on niany of lhc records the diagnosis was 
dcprcssion, with frequent mtalions to rule out bipolar aIkctive disorder and P‘I’SD. 
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liospital care, with a diagnosis of mqoor dcpression, recurrent and ITSD. ‘The dischargc 

summary notes that pelitioiw’s wire suffered with breast cancer, that petitioner was retired, and 

that hc witnessed tlic 9/11 a r te1~~~ath .4  

Dr. Dowling siibiiiittcd two lcttcrs to thc Medical Board. Atiioiig other things, the first 

lctter, dated April 3, 2006, states that nr. Dowling first saw petitioocr 011 Fcbruary IO, 2006 for 

treatment ol’severe major depression and that the events of 9/11 were too miich for petitioiier to 

bear, niid caused clcprcssion and anxiety syinptoiiis which mrrclc 111111 unable to fiiiiction at work. 

Dr. Dowliiig also reinarkcd thal pctitioner’s rcccnt medications iiicluded Remeron arid Zoloft, 

and that given that petitioner’s symptorns had lasted for scveral years, it was likely that his 

chronic depression and traumatic stress symptoms would continue. nr. Dowling opiiicd Ihat, 

given petitioner’s exccllciit work aid health history prior to Scpteitibcr 11, 2001, it was clear to 

iiiorc h i i i  a rcasoiiable degree o l  medical certainly that petitioner suffered from a worh-ielated 

psycliological disability, and remained unablc to fiinction as a police officer For the foreseeable 

future, with petitioner’s disability thc cause of his retirement lrom service. 

I n  his second, Septeinber 26, 2006 lettcr, Dr. Dowling addressed petitioncr’s prc-9/1 I 

dcprcssion episodes, noting that petitioner liad recovered from thosc very well, ruiictioned 

effectively and safely, and ~ W J  excelled at work. Dr. Dowlirig staled that i t  was the 9/11 stress 

symptoms that made petitioncr unable to function effectively as a police officer. Dr. Dowliiig 

filrthcr stated that petitioiicr oblaincd the positiori of PBA vicc presidcrit after inaiiy ycars of  hard 

According to Mr. Moyiihan, after discharge from South Oaks, petitioncr was followed 4 

up for two weeks at Mallier- Hospilal Parlial I-Jospitiilization (Mather Hospital) and then 
discharged back lo Mr. Moyiihan’s cal-c. No rccords from Mather Hospital concerning 
petitioncr’s mental liealth trcatment were submitted hcre or, it appears, io the Mcdical I3o;ir-d. 

, 
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work and dedication, and never would liavc left the position with three years I-etnainiiig 011 liis 

term unless imablc to function in his role as police officer. 

Over 25 years before petitioner subiiiittcd his ADR application in 2006, pelitioiicr sought 

co~iiiseling through the NYPD and was interviewcd by Dr. Martin S y n o d s ,  an NYPD 

psychiatrist. In a menioraiidiiiii datcd May 6, 1980 (the 1980 Synonds Memo), Dr. Synonds 

wrote that pctitioner was being cxaniiiied for psychological fitness to perfonii full duly with 

reliirii o f  liis firearins, which had been recciitly safeguarded by the Couiiscling Unit. Dr. 

Symoiicls iiotcd that petitioner had “110 gross signs of psychopathology indicativc of serious 

mental illiicss . . . obscrvcd, expresscd or clinically elicitcd” aiid ‘‘[iilo signs of depressive, 

suicidal or Iioiiiicidal behavior lhouglits or attitudes” (Ails., Exh. 3). Dr. Synioiids also stated 

that what emcrged as thc interview progressed was that pctiiioner: 

“has a rigidity of‘ cliaracter struclure with traits of perfcctionism. ’l’liesc 
charactcl-ological ti-aits have not impaircd his ability lo h ic t ion  el‘l’cctively and 
satisfactorily as a policc officer doing full duty with lii-em-ms. Rccciitly lie Iias been 
deluged with enviroiiiiiciital stressors. His car was stolen, his rental property suffered 
extensive fire clamage, and his next door neighbor who S C C I ~ S  impulsive, explosive 
and irnrnalurc has been giving him ;i ‘hard time.’ Tn additioii lie has the stress of 
taking carc ofothcr members of his family c g . ,  brothers and sistcrs. 

He sccins to bc unusually and rigidly bound by  his f’cclings of-rcsponsibilily, 
ethics aiid morality. He has tried to coiitiiiually give way and aqcede to cxlenial 
dcniands but becaiise of liis rigidity and per-fectionism lie has begun to feel trapped 
and sought help fioni couiiscling services. 

117 essencc 1 find [pelitioncr] sul’fcring From an adjustment disorder 
(environmental stress) froin a psychiatric poiril o r  view his  underlying personality 
traits arc not iiiatcrially or substalitially prescnt to significaiitly interfkre with full 
pcrfoniiniicc of duty with lircarms. 111 view of his cxtenial stresses and his 
voluntarily seeking help kom C‘omseliiig Services, 1 rccomnicnded to him that lie 
obtain counsel iiig and psychotherapy from Dr. Cavanaugh” 

(id.). 

6 

[* 7]



The First Medical Board Rcvicw 

On Jiiiie IO, 2000, tlit: Medical Board tiriaiiiiiioiisly recoi~inieiiiied d~sapproval o r  the 

ADR aiid 013K applications. In support, tlie Medical Board exaiiiiiicd the 1980 Symoiids Memo, 

stating thal i t  revealed that petitioiicr sought emotioiial lielp, and had his lircar-ins securcd, a h -  

cndur-iiig a niiiiiber of cnvironmental sti-cssors, and that Dr. Synonds opined that petitioner was 

stlKeeliiig lrom adjustment strcss disorder, which did not sigiiificaiitly mtcrfcre with his full 

per lbniiance of d ut y w it11 11 rcaniis . 

Tlic Medical Board also reviewcd the intake evaluation h i i i  Stony Brook, dated Oclober 

I , 2002 (Stony Brook Intake Evaluation), noting that it statcd that pctitioner had cndured 

rccuil-cnt depressive episndcs since agc 1 5 ,  and had prior psychiatric treatment with lithium and a 

past history of alcohol abuse, with the current episode of depression precipitatcd by his wife 

battling br-cast cancer. 

The Mcdical Board further reviewed petitioncr’s withdrawn 2002 ADR application, 

stating that it contained notes [roni the Dir-cctor of NYPD’s Psychological Evaliiation Unit 

(PEU), Arthur Knour, Ph.D., datcd November 22, 2002, stating that petitioner was not a PEU 

casc, aiid that his status psychologically was full duty with firearms. l’he Mcdical Board also 

reviewed a11 April 2006 notc from Dr. Know stating the samc thing. 

‘The Medical Board revicwed thc South Oaks Hospital discharge summary and reinarkcd 

that tlic diagnosis was major deprcssion recurrent, with petitioner’s wife’s illness as a 

pi-ccipitating event. The Medical Board also reviewcd the April 2, 2006 lctter h n l  Mr. 

Moyiiihaii, staling thal i i  noted that petitioner was first seen and followed by Mr. Moy~~i l ia l~  f’or 

treatoicnt in 1997, and reenlercd treatmcnt in 2002 with symptoms of  dqression. The Medical 
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Board r-ciiiarkcd that lhere was a rcpoit from Dr. Dowliiig, a psychiatrist, dated April 3, 2006, 

which stated that petitioncr was first secii by him 011 February 10, 2006. 

The Mcdical I3oard noted that it had iiiterviewed pctitioner, who statcd tha t  he had 

retired, at  age 61, oil h l l  duty and in posscssion of his fireaiins. The Medical Board stated that 

pcti tioiler was friendly, alcrt and cooperative with a good mood range and affect appropriate to 

tho u ght c ont e11 t . 

The Second Medical Board Kevicw 

0 1 1  January S, 2007, the Mcdical Board again reviewed petitioner's case. Tlic Medical 

Board rekrrcd to its previous JUIIC 19, 2006 minutcs, and reviewed new evidencc, consisting of 

the September 26, 2006 lctter from Dr. Dowling and the January 3, 2007 letter rrom Mr. 

Moynihan. Thc Medical Board statcd that Dr. Dowl ing’s letter suggested that thc petitioi~cr’s 

syiiptoiiis were thc result of the 9/1 1 disaster, aiid made petitioricr unable to iiinctioii electively 

as ;i police olijccr, despite having made progress i n  his recovery from depression. Regarding Mr 

Moyriihaii’s Jaiiuary 3, 2007 letter, the Medical Roard foillid it similar to his April 2, 2006 letter, 

b u t  stated that i t  concltides that given petitioner’s “‘experieiiccs before[,] during rind aftcr the 

9/1 1 attacks, it is obvious to me that hc suffers from [PTSD] symptoms”’ (Pet. Exh. K, at 2, 

qiiotjiig Pet. Exh. D). 

The Medical Board again interviewed pctitioner. Thc Board’s comments arc similar to 

those li-0111 its prior intcrvicw. The Mcdical Board also foiiiid that its examination revcaled 110 

evidence o r  a psychiatric disability, but deferred its decision peiiditig review of Moyiihari’s 

prop-ess riotcs from Septeinbcr 2002. 

On March 19, 2007, the Mcdical Board concluded its second licaring. At this time, thc 
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Medical Board had received addilional rccords from Mr. Moyiihan, including 2002 progress 

notes indicating that petitioner suffered various symptoms such as dcpressive iiioods a id  

thoughts, diIficulty sleeping, a i d  concentrating and a 30-pound weight loss. The Medical Board 

stated that the rccords did not appear to bc contemporaneous clinical notes, and did not docuiiicnt 

that petitioner would not be able to contiiiuc his police duties. Thc Medical Board I-eniarlied that 

t11c January 3, 2007 Moynihaii lcttcr iioteci prior trealnient of petitioner, presumably in 1997, bul 

that no clinical notes were  rer red.^ 

The Medical Board again noted that the 1980 Synonds Meino offcred a diagiiosis of 

adjjustiiicnt disorder, but that Dr. Syinoiids coiicluded that petilioiicr was able to coiitiiiuc to 

perform h l l  duty with iiil-cams. The Medical Board further noted that the Stony Brook Intake 

Evaluatjoii stated that petitioner had pcriods or  adjustment difficulty, at times of stress, since age 

15. The Medical Boar-d statcd that it had fully reviewcd all of the material presciitcd, opiiicd that 

there wcrc no signi t7c:uit objectivc findings preclLiding petiliolicr fiom pcrfonning the fir11 duties 

of a New York City policc officer, and reaffhicd its prior disapprovals. 

The Thir-d Medical Board Revicw 

On February 25, 2008, the Medical Boai*d revicwecl pctitioner’s case. According to llie 

Mcdical Board rcport, the Tnistees requested that the Medical Board again rcview the records 

from Stony Brook, South Oaks TJospital, Dr. Dowliiig and Mi-. Moyxiihaii, and iiitervieu 

petitioner concerning his expericiices regarding the 9/1 1 disastcr. 

Tlic Medical Board reviewed the Stony Brook lntakc Evaluation, and stated that 

The court notes that the Medical Board specifically requestcd only Moyiihan’s 5 

September 2002 contemporaneous progress notcs, and riot the 1997 notcs. 
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that petitioner had a history of depressivc symptoms and starting in July 2002, loss of appctitc, 

weight loss aiid anlicdoiiia. The Medical Board coininciitcd that “[a]pparciitly these syiiiptoms 

stai-tcd in the context of counseling families and attending hicrals  as an afttel-tllath of the O/l 1 

clisastcr and in petitioner’s capacity as aii officer oi’thc PBA” (Pet. Exh. B, at 2) Tlic Medical 

Board reiiini-kcd that the iioles also indicated that petitioner’s wife was in treatment rei- cancer, 

and that pctitioiicr was conceiiied with lier progiiosis. It furlher remarkcd that the Stony Brook 

notc indicated that petitioner had prior episodes of depression at 15 yeai- ol‘agc, wheii he brictly 

fclt suicidal, and at a point 20 years prior to the review, when he thought 01‘ suicide. Tlic Mcdical 

Board noted that I0 ycars before, petitioncr was prescribcd lithium for dcpressioii, suicidality and 

anxiety by a psycliialrist, and that thc other psychiatric reports that the Trustees aslccd the 

Medical Board to review neglected to include tlicsc elements of pctitioiier’s past history. 

Tlic Mcdical Board statcd that it agtiii rcviewed petitioner’s “wlicrcaboiils” chriiig the 

9/11 period (id.), and that petitioricr stated that c ~ i  the nioning of 9/1 1 he drovc to the WTC site 

and was preseril at the collapse of the second tower, spcnl some timc at h e  site, and thereal‘tcr 

atteiidcd a number ol‘ hiicrals and couiiscled the victim’s fainilies. l’lie Medical Board reinarkcd 

that petitioiicr stated that he was very frirstratcd that he could not right Ihc wrong of9/1 1 ,  and 

that his inability to obtain a disability retirement pension materially affected the fillancia1 status 

o lh is  family. 

The Medical Board statcd that the 1980 Syiionds Mcnio oi‘lkrcd the impression that 

petitioiicr had “ii rigidity of character structure with traits orpcrfcctlonisni that had not iiiipaircd 

his ability lo function effectively as a police officer,” and that pelitloncr appearcd to be 

“unusually arid rigidly bound by his fceliiigs oIrcsponsibility, ethics and niorality” ( i d . ) .  The 
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Medical Board noted lhat in 1980, pctitioner appcarcd to have a11 adjiistineiit disorder d ~ i e  to 

en v im 1 I 111 ci 1 ta 1 s 1 resso 1-s , aiid that “according to D r. S ym on ds , pct i ti o ner ’ s ‘ uiidc 1-1 y i ng perso 11 al i t y 

traits arc not so materially or substantially prcsent to significantly interlei-e wilh [full] 

perforiiiancc of his duty’” (id,, qiiotiiig 1980 Sytnonds Memo). ‘I’he Medical Board found that 

pelitioner’s coiniiient concerning his frirstration at  not being able to riglit thc wrong of 911 1 

cchoed 13r. Symond’s impressions that petilioiier is “‘unusually and rigidly boiiiid b y  his rc‘celings 

of responsibility, cthics and iiiorality’” (id.  at 2-3). 

The Mcdical Board assessed petitioner as cooperativc, friendly, alcr-t aiid able to present 

his ideas in a logical and straight-foiward inamicr. It also notcd that petitioner’s afkct was 

appropriatc to thought content, his mood had good rangc and his insight a d  judgment werc 

adcqiiate. 

Thc Medical Board reported that it had again considered all ofthe material presented to 

it, iiicludiiig the iBct that pctitioner rctired 011 M I  duty with fircarins, aiid had a numbcr of 

cpisodes of lrcatiiient in h e  past for deprcssion and anxicty. Thc Medical Board opined that the 

stressors petitioner described, couiiseliiig bereaved offjcers and attending liriierals, espccially for 

a police officer with iiiaiiy years of experiencc, do not risc to level suggested for a diagnosis of 

PTSD, which would involve actual or Ilireatcned death or serious iiijury or otlicr threat to one’s 

physical integrity. Finally, thc Medical Board reaIfirnied its prcvious decisions. 

On October 8, 2008, the Trustees met aiid adopted tlic Medical Board’s recommciidalion, 

disapproving thc ADR and t11c ODR applications. Thc ‘l’rustecs also dcriicd petitioner’s requcst 

to aiiiciid his ADR application to include hcart disease disabi lily, stating that the circuiiistaiices 

present in Murre. of Mullisreti v Board of Trustees of Po1ic.c I’ensiun Fwid, Arr. I1 (307 AD2d 
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I29 [ 1 st Dcpt 2003]), relicd upon by petitioner, wcrc riot presciit in petitioiicr’s casc. 

Pctitioner subscqueiitly commenced this Article 78 proceeding, seeking to annul arid 

rcverse respondents’ detetiiiinalioii denying hiin ADR and rehsing lo amcnd his applic a I ’  1011 to 

include disabling CAD. Petitioncr argues that rcspondents’ coiiteiitjon that Ihe Medical Board’s 

conclusion that petitioiicr is no1 disablcd from PTSD and MDD, but sui’fcrs froiii a life-long, iioii- 

disabling adjustiiicnt disorder, is not based oil credible cvidence. Pctitioiier contends that Ihe 

Medical Board dismissed and failed to adequately address critical evidcnce froin petitioner’s 

iiiedical providers that he suffered from 9/1l-related PTSD and MDD, to articulate why it 

disagreed with tlie diagnoses of petitioiicr’s medical providers, and to conduct a nicntal status 

exaiiiiiiati 011. 

Petilioiicr further contcnds that tlie Medical Board disregardcd and failcd to explore his 

911 1 rescue work aiid to coinriieiit on his time at the WTC site, choosing to disregard that 

petitioner’s work was more extensive than attending fimcrals, and involved significant 

ciiviroiimerital cxposures and psychological ef‘ccts. Petitioner also conleiids that the Medical 

Roard iiiiproperly i’ocuscd on a single point in  lime, November 20, 2002, the datc he retired, 

thcreby violating the WTC Bill, which coiiteinplates providing disability pensions where a 

iiieniber later bccornes disabled from a qua1if)iiig IieaItli condition. Petitioner argues that the 

Trustccs improperly adopted Medical Board’s disapproval without discussion, comment, or a 

co nip I ete psychiatric cvaluation. 

Willi rcspect lo its denial of his requcst to amend his AD13 applicatior~ to add coronary 

ai-tcry disease, petitioner argies that llie Trustees’ reasoning for its denial is legally insufficient as 

tlic Trustees did not consider nicdical evidence that demonslratccl that petitioner’s syniptollls oP 
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heart discase existed prior l o  his NYPD retir-cment, or whcther petitioner’s requcst to amend was 

wa mil t ed by s u b s tail t i a 1 cq 11 i lab le co 11 s id erat io 11 s . 

In opposition, respondents contend that the Medical Board considered and aclclrcssed all 

of the objective medical evidcnce froin outside sources in reacliiiig its decision, conducted its 

own iniervicws and examinations, and that the evidcnce supporting the Medical Board’s 

detcmiination excccds lhe “soiiic crediblc cvideiice” standard. Rcspoiidcrits assert thal the 

Medical Board “pointed out that contrary to petitioner’s allcgation that lie was disabled, 

pctjtinner workcd for over 34 years as a police officer, despite his iiuiiibcr of episodes o r  

trcatmcnl in the past for deprcssioii and anxiety that dated back to the age of 15” (Resp. Mcmo. 

of Law, at 9- 10 [citation and iiitcrtial quotation marks omitted]). Kespondcnls further assert that 

the Medical Board foiiiid that despitc petitioncr’s history of psychological di fficulties, which 

iiiaiiifcstcd as an adjustment disorder caused by ciivironmeiital stressors, petitioner had iiot 

sought assistance wit11 tlie PEU since 1980 and retjrcd in posscssion of his firemiis. 

I n  addition, respondents assert tliat in denying petitioner’s application to aiiiend its ADR 

application to include a disability due lo coronary artcry diseasc, the Trustees considered the 

iiiedical evidence and petitioiier’s rcasons for iiot including tht: disability in its earlicr 

applications and found thal no substantial equitablc grounds existed to peniiit the aiiiendment. 

U is cu s s i o 11 

Thc Medical Board has the sole power to determiiic whether disability prevents the 

applicant li-om perfoi-iiiiiig his duties (Mliltcr of lloremstezn 1’ New York City Rtnployec~s ’ 

Retrrcmvlt S).T , 88 NY2d 756, 760 [ 19961). Ordinarily, in an hrticlc 78 proccediiig challenging 

a disability deterpination, the Medical Board’s disability deteniiinalion will not bc disturbed if it 

13 

[* 14]



is supporled by substantial evidence (zd). This slaridard has bee11 coiistnwd as requiring “soiiie 

crediblc evidence” ( id.) .  Credible evidencc is “evideiice that proceeds li-om 3 creciiblc source and 

rcasoiiably leiids to support the proposition for which it is offercd . , . [and] iiiust be evidentiary 

in naturc and iiot merely a coiiclLision ollaw, nor mere conjecture or uiisupported suspicion” 

(Mu[lc?r of Mcyer v Botrrcl of Trustees oj‘N, Y. City Fire D q i . ,  Art. 1-B Polsioti Fztrrcl, 90 NY2d 

139, I47 [ 19971). Once tlic Medical Board certifies that an applicant is not disablcd for duty, thc 

Trustees must accept the deteimiination and deiiy the application (id.). 

A reviewing court may not substitute its judgncnt for that ol’the agency’s dctermiiiation, 

but mirst clccidc if the agency’s decision is supported on m y  rcasonable basis (MLtttcr OJ 

C’larzcy-Cull~w Slol-. Co. v Board of Elections qfCi(y of N. Y., 9s AD2d 635, 636 [ 1st Dcpt 

19S31). However, courts have almullcd and remandcd for further review dctci-minations of the 

Medical Board and the Boai-d of Trustees “where the nicdical issues preseiited by a petitioner 

wcrc iiot adeqiiately addrcssed” (Matter ofBrcdy 11 Borzrrl of Ti-trstees New York City Police 

Pension E i r d ,  2008 N Y  Slip Op 32529[U] [Sup Ct, NY Couiity] [citing MCittw oj‘Rodrigucz v 

BoccrLl of i’hstces o f N .  Y. City Fire Dcpt., Arl. I-B I’ensiori F N ~ ,  3 AD3d 501 (2d Depl 2004)l). 

C.hui-ts have also remandcd such cletcrminations where the incdical evidcnce did not sustain tlic 

detcrrnination, the record did not reveal a ratioiial evaluation ol+ thc medical evidence, or where 

the basis of a dctci-nmination was not adequately articulated ( i d ,   SF^ ulso Mcrttcr qf‘McAdmzs v 

KelLy, 17 Misc 3d 11 12[A], 2007 NY Slip Op 5 193S[U] [Sup C1, NY Coiriity 20071); Murter of‘ 

r v Kelly, Sup Ct, NY County, Feb. 23, 2007, Schlcsinger, J., Index No. 109357/2006, Slip 

Up, at  1 1  [stating that the Medical Board inay not “chen-y pick portions of letters and reporls it  

received (or) disregard inhi-matioil, williout iiiclusioii or comni;nt, that do not support its 
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1. 

position”]; MIcrtirrz v K d y ,  2007 NY Slip Op 320h3[U] [Sup Ct, NY Co~trity 20071 [Trustees’ 

rationale not in record]). 

LJndcr Adriiiiiislrativc Code 5 13-252.1 (WTC Bill), an NYPD iiieiiibcr found disablcd by 

tlic Medical Board call scck AD.R beneGts if lie or shc participated in the rescue, recovery, or 

clcan lip operations at thc WI’C within the lirst 48 hours after the first plane hit the WTC 

(Administrative Code 5 13-252.1 [ l ]  [a]), WTC Bill 9 13-252.1 (1) (a) provides that: 

“if any condition or inipaixmient ofliealtli is caused by a qualifying [ WTC] condition 
as defined in  section two of the retiremciit and social sccurity law, it shall be 
presuiiip~ive evidciice that it was incurred in t1x perforrniance and discharge of duly 
and thc natural aiid proximate result of an accident not caused by such meiiiber’s own 
willful negligence, unless the contrary be proved by conipetent evidence.” 

Qualilying conditions include PTSD, anxiety, depression, or any combination of these 

conditions, and “iicw onset diseases rcsulting from exposure as such discases occur in the fiilurc 

including clnoiiic psychological disease” (Rctirernent and Social Security Law 5 2 [36] [d]). A 

riicnitier o f  the pension system who participated in the WTC rcsctie, rccovery or clean up 

operations may file for reclassilication of lier or his retirement status if he or she develops a 

qualifying condition (Administrative Code $ 13-252.1 [2] [a]). 

IIcrc, the courl firids that the record reveals that the Medical Boai-d failed to adequately 

addrcss crucial evidciice regarding pctitioiier’s diagnosis of P‘I‘SD and MDD by various 

iiieiital Iicalth professionals, including those at ail oulpaticnl and in-paticnt psychialric faciljty, a s  

wcll a s  (he coiiclusion of two treatiiig health care professionals who found that as a result of his 

psychological disability, petitioner was disabled li-om perr‘orniiiig police work. 

In addition, in dctennining that petilioiicr is not disablcd, the Medical Board relied 011 

, evidciice indicating that beforc 9/11 petitiomr was diagiioscd with a non-disabling psychological 
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cotidilion and was able to work as a police officer- for over 30 years with sucli condition, but 

hiled to adequately consider whelher petitioner became disabled as a rcsult of the events of 9/11, 

As tlic W‘I’C Bill anticipates possible disability fioiii a qualifying condition aRcr c ) / I  I ,  and 

retiremcnt, it would appcar that tlic initial rclcvaiit inquiry is wlicther pelitioner- was fit for 

performance orpolice clulies in 2002 and thereaIttcr, no1 berorc 9/1 1, or in 19SO. 

‘Ihe Medical Board’s focus on tlic 1980 Symonds Memo, which llie Mcdical Board 

remarkcd addresscs peti tioncr’s I 980 rcsponse to cxtenial stressors, appears to avoid an 

evaluation of‘tlic cffects on pctitioncr’s health, if any, of  petitioner’s WTC‘ service, over 20 ycars 

later. In addition, iii 1980, Dr. Syiionds iiotcd that pctitiorier liad no gross signs of 

psychopathology iiidicative of scrious mcntal illiicss or signs of deprcssive oi- suicidal behavior, 

thouglits or attitudcs. Unexplained is the stark contrast bctweeii Dr. Symonds’s filldings that 

petilioncr did riot exliibit such signs, arid Dr. Synionds’s opinion that petitioner’s cliaractcr or 

psychological traits were sucli that tlicrc would be iio significant interfcrcnce with pelitioner’s 

work, and the more r-ccent evidcnce or petitioner’s psychological condilioii, wliicli includcs 

several diagnoses of MDD and PTSD and his admission to a psychiatric facility for escitlatiiig 

suicidal ideation. 

Furlhellnore, to thc cxtent it considcrcd the evidence submittcd by pctitioner rcgarcling 

his post-C)/l 1 psychological condition, tlie Medical Board fociised oii limited portions ol‘the 

record without explairiiiis its reasons for disrcgarding other crucial aspccts o l  such record. For 

example, thc references in the Medical Board’s reports conceiiiing the Stony Brook rccord are 

repcatedly to tlie intake evaluation, which coiiiprises oiily the first h o u r  pages of the lengthy 

rccord. That record also includes a February J9, 2006 discharge suniiiiai-y, that states that 

16 

[* 17]



petitioncr’s cxperieiiccs counseling suicidal police olliccrs and tlicir i’ami lies c w 7 i h i n d  with his 

wife’s battling hrcast caiiccr Icd to pctitioner’s depressive episode and final diagnosis of scvcre 

major dcpressive disordcr, recun-ent with psychotic featurcs (we Rcp. Exh. S, at “7G”). Whether 

the Medical Board reviewed this diagnosis, or considers the coiidition describcd therein 

disabliiig, or siiiiply disagrees with the diagnosis, or disagrees with the health care provider’s 

conclusion about caLisatioii is not addrcssed in thc Medical Board reports. Indccd, the Mcdical 

Board reports only discuss the portion of the Stony Brook record that attributcs the C ~ U S C  of 

petitioner’s condition to his wife’s illness, sccniingly ignoring the note about petitioncr’s 

counseliiig work. Siiiijlarly, regarding thc South Oaks Hospital record, thc Medical Boar-d notes 

petitioner’s wife’s illness as a precipitant to the depression diagnosis, hut docs not iiiciition the 

PTSD diagnosis. 

Respondents also argue that cerlain iiicdical reports that provide that petitioiicr suflercd 

froin PTSD are uripersuasive or conclusory, but [ail to provide specifk details supporting the 

respective provider’s conclusions. 

Regardi iig petitioner’s claiiii of PTSD, the Medical Board opiiles that petitioner does not 

suffer from P‘I’SD because the stressors pctitioner described, counseling bereaved offjcers and 

attending hnerrtls, especially for a police oi’ficcr with mrtny years of expcrience, do not rise to a 

lcvcl siiggcstcd for a diagnosis of P‘I’SD, which would involvc actual or threatened death or  

serious injury or other threat to one’s physical integrity. Howcver, the Medical Board provides 

no medical or other basis for this opinion, which igiiorcs that petitioner was iiivolved 111 the 

rcscue and recovery on 9/11 and that pctitioner was prescnt when petitioner’s expcriencc at the 

WTC‘ site whcn the secoiid lower collapscd. 
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Ncxl, in finding that pclitioiicr was not iiicapacitated to fLilfill his servicc as a policc 

officer, the Mcdical Board noted that petitioner did not seck the assistance of the Police 

Depar-lmeril’s PEU before his rctirernent and refers to lettcrs froiii Dr. Knour oc thc PEU 

indicating that petitioner d id  iiot seek such assistance and retired 011 full diity status ami without 

any restriction on his use of fireamis. F-Iowever, that petitioner rctired without seeking P E U  

assislance is iiot iiccessarily probative orwhcther petitioner was then or later bccame disabled, 

particular when, as licrc, record dciiionstrates that petitioncr was being treated outside ol‘tlic 

NYPD before and at the time be retired.‘ 

Thus, as the Mcdical Board disregarded, without cxplanation, crucial medical evidciice 

i iidicating that pctitioiier sulTers from a disabling medical condition followiiig his servicc in 

coimection with the events of 9/1 1 ,  this matter niusl  be rcmanded to the Medical Board For a new 

evaluation ofpetitioner’s application for ADK. Sec c.g. Mcrller of W d e r  v Kdly,  Sup Ct, N Y  

County, Feb. 23, 2007, Schlesinger, J., Index No. 109357/2006, Slip Op, at 10 (reinanding niatter 

to Mcdical Board lor further evaluation orpctitioner’s applicatioii for ADR where “critical 

evidence was ovcrlooked, key hcts werc incorrect, and 110 cxplicit reasons were given lor any of 

thc Medical Board’s three disapprovals. Nor were implicit reasons readily apparent.”) 

Pctitioiier also sccks to annul respondcnts’ denial of his application to amend his ADR 

application to include a disabling corollary artery discase. Peti tiorier did not iiicludc a heart 

condition in his initial application for ADR subniilled in Noveinbcr 2002 01- in his subsequent 

“To the extcnt that tlic Medical Board relies oii its own assessment of petitioiicr’s mental 
status, sucli assessment is riot entitled to judicial dcfererice since although the Medical Board 
interviews tlic applicant, it does not perloonti full psychological examination. &dy, 2008 N Y  
Slip Op 32529[U], 11 5 ,  citing McAdrims 1) Kelly, I 17 Misc 3d 11  12 [a], ‘2. 
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application siibmittcd in Jaiiuai-y 2006. Howcvcr, the Board of ’l’rustccs “has discretion lo 

cxpand a retired iiicniber’s pending disability application to includc heart discnse wlierc the 

disability ti-om heart disease occ~ui~ed at the time thc applicant retired and where ‘substantial 

equitable considerations warrant siich actions”’ (Mutter ofh4iiIFzcren v Board oJTrustws (f 

Polire Pcrzsioii Furid, Art. 11 (307 AD2d I29 [ 1 st Dept 20031). 

Section 207-K orthe Ncw York Gciieral Municipal Law (the Heart Bill), iipoii which 

petitioner relies, providcs that where a paid policc or fire officer is partially or totally disabled by 

“diseases ol‘tlic heart,” arid at the lime lie or shc coimicnced servjcc there was no evideiicc of 

any coiidition based upon physical cxarninatioii, it shall bc “presumptive evideiicc” that tlic 

condition “was incurred in tlic lmfoniiaiice and discharge of duly, d c s s  the contrary be proved 

by competent evidence” (General Municipal Law 6 207-k [a]). 

In support of his application, petitioiicr providcs hospital records from 1994 and August 

2002, and a letter from Dr. Steven T,. Grainer, datcd October 25, 2007. Dr. Grainer’s lettcr states 

that petitioncr’s diagnosed coroiiaiy artery discase was “niosl likely a condition that was 

occurring Cor- some period of timc prior to” petitioner’s initial coiitact with that inedical group 

(Pct. Exli. S, at 3). While petitioner argues that it i s  evident that petitioiicr’s pre-r-ctirernent 2002 

atypical chest paiii establishes that petitioner’s CAD and CAD symptoms existed prior to his 

NYPD retirement in November 2002, this is not clear from the rccord. 

Jii addition, pctitioner’s contention that he conslantly coiiiplaiiicd of chest pain, shortness 

of breath, and mid-chest tightiiess and left-am numbness Ihrougliout 111c 1 WOs and 2002 is 

without sur‘ficient evjdcnti;iry support. Thc alleiidin~ admission tiotc from the medical rccord 

petitioiier siibiiiits from Mathcr Hospital, dated August 8, 2002, reveals that petitioiicr was 
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admitted f’or chcst pain, but denied any prior siiiiilar syniptomatology (Pet., Exh. R). The 

cardiology notes horn that 2002 record also indicatc that petitioner’s iiuclcar stress test was 

negative (id.). Morcovcr, tlic North Shore Univcrsi ty Hospital record includes a “Cat11 la11 

Report-Intel-vctitioii~~l lieport” ii-om 2006, noting that pctitioner had no prior cardiac history. 

Ncxt, in contrast to the circurnstaiices iii Mullweit (207 AD2d 129, supiw), 011 which 

petitioner r-clics, Iicre, i t  cannot bc said that subslantial equitablc circLimslaliccs warrant an 

cxpaiision of petitioner’s application to include licart discase. hi particular, iiiilike in h/lzdhcroi, 

in this case, there is no cvidence that pctitioner failed to incliide the heart discase in his orisiiial 

application based on a incorrect diagnosis. Furthcrmorc, the petitioner in M u l I i ~ w n ,  included 

symptoms of lieart discasc in his initial application, which is not the case here. Accordingly, it 

cannot be said that thc Trustces acted arbitrarily or capriciously in denying petitioner’s reqiicst to 

anicnd his ADR application to include coronary artery discase. 

In view of the abovc, it is 

ORDERED and ADJUDGED that the pctition is granted to the extent of annulling tlie 

findings ol‘thc Mcdical Board and the Board ol’Trustees with respect to [he disapproval o r  

petilioner’s application for ADR; and it is fiirthcr 

ORDERED and ADJUDGED tlint the petition is granted to tlic cxtent ordirecting that thc 

Medical Board conduct a hirthcr evaluation of petitioncr’s application for ADR and issue an 

cxpanded detcimiination on the subject application and, irpoii issuance o r  an cxpa~ided 

deteniiination, tlic Medical Board shall prcsciit the expaiiclcd dcterrniiiation to the Board of 

Trustees, and the pctition is otheiwise denied. 

DATED : .I an irary R 201 0 

YMF w m  ha. 
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