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NO.: 43034-08 

SUPREME COURT - STATE OF NEW YORK 
COMMERCIAL DIVISION 

TRIAL TERM, PART 44 SUFFOLK COUNTY 

I'ItI'SEIV'T: fhnorahle Elizabeth H. Emerson 

X - - -- 
I11K COVES A T  MELVT1,LE HOME OWNERS 
I~~SOCIATION, TNC., THE BOARD OF 
11 Z N A G E R S  OF THE COVES AT MELVILLE 
( 0NT)ORIlNTTrM I, THE COVES AT 
\.I F I  \ ~ l l , I , E  CONDOMINIUM 11, 

Plaintiffs, 

-against- 

i\l \SSAPEQUA COVE, INC., VIVIAN E. 
I< ()V A ( "S, ROC WELLE S AMEROFF, 
$7 r J'IIRN S,ZMEROFF, NELSON & POPE, 
I,] I), IIORISRT G. NELSON, JR., 

I>.(  '., .IAMk:S MCDONOUGH, JR., "JOHN DOE 
f! 1 7'1 IROT rC; H ,JOHN DOE #5" AND XYZ 
("( ) R  P. #1 '1'1 lROUGN XYZ CORP. #S, said last 
tcrr (10) narncq being fictitious and unknown to 
pln i n t i Sl. 

\I( 'DONOIIGIT c !  CONROY ARCFIITECTS, 

Defendants. 
" 

MOTION DATE: 8-13-09 
SUBMITTED: 10-22-09 
MOTION NO.: 003-MG 

SCHNETDER MITOLA L,LP 
Attorneys for Plaintiffs 
666 Old Country Road 
Garden City, New York 11530 

AFIMUTY, DEMERS LQ McMANlTS, ESQS. 
Attorneys for Defendants Nelson Ce Pope, L I , ~  
and Robert G. Nelson, Jr. 
200 I.U. Willets Road 
Albertson, New York 11507 

t I ~ O I I  tile following papers numbered 1 36 read on this motion to dismiss ; Notice of Motion 
, I l 1 3 1 ~ ~ ~ ~ t i n g  p2ppci-o 1-17 : Notice of Cross Motion and supporting papers-; Answering Affidavits and 
,lJpporfiiig papers 18-35 ; Replying Affidavits and supporting papcrs 36; it is, 

ORDERED that this motion by the defendants Nelson & Pope, LLP, and Robert 
i vciy;ol1, .II., Tor an order dismissing the sixth and seventh causes of action insofar as asscrtcd 

W:I IWI  ~ h c m  s granted. 
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Thc Coves at Melville consists of two condominiums, i.e., Condominium I wit11 
1: r r ~ l ( i ~ l l t l ; ~ l  units and Condominium 1T with 82 residential units. The defendant Massapequa 

)Ire. Ill:..  as the sponsor of the project. The defendant Nelson & Pope was the engineer for 
t i l , :  171nlcct I?ur-suant to an agreement with the sponsor dated August 3, 1998, which was revised 
o l T  ~ l l y ~ ~ ~ (  1 ?, 1998, and subject to several change orders between August 1998 and March 2001. 
~ i l o t ~ ~ ~ ~ -  ;qpwlclit between Nelson & Pope and the sponsor to update the property line survey 

Is &lictl March 1 1 ,  2002.' Nelson & Pope prepared the building plans and specifications for 
( , 1 l l \ ( ) t n l n l u n i  r and a report describing the construction of the property that was incorporated 
l l l t ( 3  ( j 3 r  offering plan for Condominium 1. On June 2,2003, the defendant Robert G. Nelson, jr., 
c\ccll1cc\ tllc architect's certification pursuant to 13 NYCRR 20.4(c) for Condominium 1011 
i)r$,llfof'NeIson & Pope. Nelson & Pope also prepared the building plans and specifications for 
( (,11(10111 il1iLlrii IT and a report describing tlie construction of the property that was incorporated 
1 1 1 / ~  1 1 1 ~  offcling plan for Condominium II. On May 27, 2003, the defendant Robert G. Nelson, 
: t  evccrltcd the architect's certification pursuant to 13 NYCRR 20.4(c) for CondoniiniuLnI 11 on 
h p 1 n l T o f  Nelson & Pope. 

Thc plaintiffs represent the purchasers of homes in Condominiums I and II. They 
, o l l l l ~ i c ~ ~ ~ ~ ( l  rhis action on December 1, 2008, to recover damages for alleged design and 

o f  lCl lo~l  s(lLlt1dmg in  fraud and breach of contract, respectively, are asserted against the 
t ; c ~ ~ l ~ ~ l ~ ~ ~ l ( c  Robert G. Nelson, Jr., and Nelson & Pope (hereinafter the "Nelson & Pope 
i i c l~ l~ ( l : l l l i s ; " )  
311;~icr1:11 11Iisl cprcsentations in their certifications regarding the non-existence of design and 
,-cJrlSt,- l lCtloll  defects upon which the purchasers of the condominiums relied to their dctnment. 

ill( '  ;1~rCcl11cnts bctwecn the Nelson & Pope defendants and the sponsor, which 'the Nelson & 
P ( ~ ~ J C  (j~f~11tlants breached by failing to prepare appropriate plans and specificatilons for thc 
--(litlllloll nrcas, by failing to properly supervise the construction of tlie common areas, by failinq 
: ( )  :>llstlrc illat thc construction was perfornied in a good and workmanlike manner and in 

~ ,YI : I IK;C  M it11 tlie plans and specifications, by failing to prepare an accurate description ofthe 
q ~ ( ) l C r ~ 3  I ~ Y  favling to perform engineering services in a good and workmanlike manner, and by 

t(1 pr-ovidc a truthful certification. The Nelson & Pope defendants move to dismiss t11c 
11 ;111(1 c;c\-cntli causes of action against them on the grounds that the plaintiffi do not ]lave 

, l t l q l l l ( - i I c l t l  dcfects in the common areas of both condominiums. The sixth and seventh CaIIscs 

Specifically, the plaintiffs allege that the Nelson & Pope defendimts made 

i1c l~i: l l11il f'fs also allege that they and their members were intended third-party beneficiaries of 

c 

~ ~ ~ ~ ~ ~ ~ ~ 1 1 ~  in assert a fraud claim based on alleged misrepresentations in the engineer's 
(71 I i i C ; t t m  2nd that thc plaintiffs were not third-party beneficiaries of the engineer's agreements 

7 ii'l IIIC spoiiwr. 

Although this motion is denominated as a motion to dismiss pursuant to CPLR 
IS. i t1  fact, a motion for summaryjudgment on CPLR 321 l(a) grounds. Any ofthe 1 7  1 (;I  I. 

2 nrnposal hy Nclson & Pope dated April 30,2002, to provide addition,al serviccs is 
lli I ' t l n '  
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7,111(]$ 011 \vhich a CPLR 321 1 motion could have been made before service of the answer can 
I 1 5 c t j  

,,I , l c C t l O l l ,  althoLigh not taken by way of a CPLR 321 1 motion before service ol‘tlie answcr, has 
17(’cf1 l t lc l  ldcd as a dcfcnse in the answer and thereby preserved (see, CPLR 32 1 1 [c]; Sicgel, 
\1Ci<It1I1cy’s Cons Laws ofNY, Book 7B, CPLR C3212:20). Contrary to the plaintiffs’ 
, . ( l l l ~ c l l t ~ ~ ) ~ ~ s .  thc answer of thc Nelson & Pope defendants includes as affirmative defenses that 
:11,> 1~]:~ll1t1rf~ 1:lck standing to bring this lawsuit and that they lack privity with ihe Nelson & Pope 
cl(*rcl1(l;ii-iis Morcover, a motion pursuant to CPLR 321 1(a)(7) may be made at any tinic ( ,ype ,  

i i’[ ; :J  1 1 IC]: Sicgel, Practice Commentaries, McKinney’s Cons Laws of NY, Book 7B, CPLR 
, 2 ‘ 1  5 3 )  

hasis for a motion for summary judgment afterwards as long as the particular 

‘The Martin Act authorizes the Attorney General to investigate and enjoin 
! j ,  LldL1lcllt 171 acticcs in the marketing of stocks, bonds, and other securities within or from New 
IF,,& si;tic ((;enera1 Business Law 90 352 & 353). The disclosure regulations (adopted by the 
2 cc,rllcy c;cneral pursuant to General Business Law 4 352-e (6) to cover newly constructed 
(.ll’l(l(~[llIII1llI1lls detail the format and content of the offering plans and filings. They include tl1c 
!x <,I-tl-for-word reprcsentation that must be made in the certification to which the engineer or 
,11-1 I I I ~ C C ~  wea r s  in thc offering plan (13 NYCRR 20.4[c]). The Martin Act authorizes thc 
\ t jol71c)’ (-icucral to cnforce its provisions and implementing regulations (General Business T,aiv 
1,: 7 5 2 .  .352-;, 353,  354) and to seek restitution and damages for injured parties (General 
131 slllcss I , a ~ v  6 353). The Attorney General bears sole responsibility for implementing and 
(-11*I)rcll1g; tlic Martin Act, and there is no private right of action thereunder (Kerusa Co. 1,1[,c v 
\$ 10%/51 S Real Estate Ltd. Partnership, 12 NY3d 236,243-244). 

Thc court finds that the alleged misrepresentations by the Nelson & Pope 
i.llti;llli.; cannot form the basis for the sixth cause of action. Kerusa Co. LL,C v W107,/515 

rctfite (,td. Partnership ( s u ~ ~ a ) ,  held that the purchaser of a condominium ‘nay not bring 
i. lallll [(II- common-law fraud when the fraud is predicated solely on alleged material omissions 

~ 1 , - 1 1 1 ~  tllc ln,ffcriiig plan. While the Kerusa court did not reach the issue of whelher an allegcd 
,rCI?rcscnt;Ition (rather than an alleged omission) of an item of information th,at the Martin Act 

,,: llC‘ ,jlf,,n>l*y General's implementing regulations required to be disclosed would support a 
.,ll  h~ o I‘ ;ictic\ii for common-law fraud, the Appellate Division, Second Department, has cxtcnded 
I ~ ~ . ~  o f  ICerusa to cover such misrepresentations. In Hamlet on Olde Oyster Bay Home 

o\\.ncr.$ AW., Inc. v Holiday Org., Inc. (65 AD3d 1284), the Second Department upheld thc 

l i J 6  I l l ~ t  I i1c sponsor’s parent organizations that were based on unrealistic budget projections 
l l c  I ~ I ( I U !  111 t1.e offcring plan, as required by the Martin Act and the Attorney General’s 
i l l l ) lc~l l~l l  1111:r rcgulations. Thc Second Department also upheld the dismissal of the causes o f  
lcl 011 (11 l(:gtng hrcach of contract, fi-audulent inducement, negligent misrepresentation, and 

Il;!clic.c o r  malpractice asserted against the engineering and architectural firms. When, as 
-. tilt c1-11 fications in the offering plans executed by the engineer were pursuant to thc 

! I I  ~ I - : I ( Y ~  ;cllcral’s iniplcmenting regulations, they may not form the basis of private causes of  

11 o f  causes of action alleging fraudulent inducement and negligent misrepresentation 
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,I, 11011 :1yamqt such enginecr (Id. at 1287-1288). Accordingly, the sixth cause of action is 
l i ~ ~ ~ l l ~ s s c d  Insofar as it is asserted against the Nelson & Pope defendants. 

Onc may not maintain a cause of action for breach of contract in the absence of  
l \ J l [ y  ( 1  ,aRarte v Seneca Resources Corp., 285 AD2d 974, 975). A third-party may sllc to 

c l l l ~ l c c  coiitract tiiadc for its benefit (see, Port Chester Elec. Constr. Corp, v Atlas, 40 ~ 2 ~ 1  
( I ‘  7 &. f155 111 ordcr to maintain an action to recover as the third-party beneficiaiy of a contract, 
i : ) ?  tlllI(l-palty must cstablisli that it was the intent ofthe contracting parties to benefit the third- 
ll,lt-ty ( i d  :It 655; see also, Amin Realty v K 8~ R Constr. Corp., 306 AD2d 2’30). A third-party 

r;rcc. (‘otlrtr.. Corp. v Atlas, supra at 655; Amin Realty v K R: R Constr. Corp., s14p0 at 
’ 2 )  

I \  0 1 1 1 ~  an incidental beneficiary to a contract may not sue to enforce it (see. Port Chester 

Tlic plaintifrs allege that they and their members were intended third-party 
~ )~~nc l i c l ; l r l c~  of thc agreements between the Nelson & Pope defendants and the sponsor. Thc 
i 7 ( % \ 1  c\rltlctlc.: o f  whether contracting parties intended their contract to benefit third parties is 
:ll154~l:1~~c O f ‘ l l C  contract itself (Park East Constr. Corp. v East Meadow Union Free School 

l)is&ict. 17 Visc 3d 1210[A] at *3, citing Nepco Forged Products, v Consolidated Edisnn cos 
O f  NCW yol-k, 99 AD2d 508). Generally, an ordinary construction contract, i.e., one that docs 
i l o l  C~prc‘ssI!~ statc that tlie intcntion of the contracting parties is to benefit a third party, docs not 
I : I l  c t1111-tl paltics who contract with tlie promisee the right to enforce tlie latter’s contract wit11 
, l l l l ~ t l ~ c l  SUC 11 parties arc generally considered mere incidental beneficiaries (Board of Mgrs. of 
Ri \  eryicn at  Coll. Point Condominium 111 v Schorr Bros. Dev. Corp., 182 AD2d 664, (,65). 

j1c ;Ipccmcnts bctwcen tlie Nelson & Pope defendants and the sponsor do not contain any 
( i c  ~ ~ I ~ ~ I I ~ : I ~ I V C  language cxpressing an intent to create or confer third-party beneficiary ri&ts. L 

I/IOI-C(JI cr , the plaintiffs’ contention that the Nelson & Pope defendants may have additiollal 
c(inir;lcl clocunicnts which may have such language is insufficient to defeat the motion (see, Hess 
I >,cI1ivnrtz, 7 Misc 3d I O 1  l[A] [and cases cited therein]). Accordingly, the court finds that tilc 
i3i;ll11tl ft:s ;111tl their members were only incidental beneficiaries to the agreements between thc 
’pi 111so1 :1nd thc Nclson Rt Pope defendants. 

’[‘lie plaintiffs, relying on Board of Managers of Marke Gardens 
I o11(lominiiim v 240/242 Franklin Ave. LLC (20 Misc 3d 1138[A]) and Bridge Street 
II(l1~1cowricrs Assn. v Brick Condominium Developers, LLC (18 Misc 3d 112S[A]), contend 
d i l , l  lllc i;lll!plagc of the cngineer’s certification is sufficient to create or confer third-party 

e(icl ; l l  v 1-i:Iils. Tlic engineers’ certifications executed by the Nelson LP: Popc dcfeiidants 

c71>I)rjs p~~~7;1rcd by the Nelson & Pope defendants “[afford] potential investors, purchasers and 
1,11 

p,m/icIIv as i t  will cxist upon completion of construction provided that construction is in 
I (  c - , , ~ l , ~ c  with tlic plans and specifications [the Nelson & Pope defendants] examined.” In 
i i ; l h c  (;ardens and Bridge Street cases, the Supreme Court, Kings County, relied on suc11 

f l ~  l t l ~  il1:lt i hcy arc made “for the benefit of all persons to whom this offer is made” and that tilc 

adequate basis upon which to found their judgment concerning the descriptio11 of 
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~l l i lqc~ ((7 ltl113osc liability on the defendant architects, finding that it expressed an intent to 
, c l l c ~ i t  I h C  Ii1,lintiffs as third parties. Those cases, however, are not binding on this court. 
~ ~ , l l - c n \ ~ ( ~ ~ .  t11(' court finds that they have been overruled by the Second Department's affirmance 
I l  Ilarlllet on Olde Oyster Bay Home Owners Assn., Inc. v Holiday Org., Inc. ( s u p n ) .  In 
l l ; l '  c;Isc. i hc  plaintiffs argued that they were third-party beneficiaries of the sponsor's contracts 

i l l C %  tlcfcndatit architects and engineers based on their certifications in the offering plan. 
I j l ( '  slliirciiic Court, Nassau County, rejecting that argument, dismissed the plaintiff's brcacll-of- 
'c,l tr;lcl (:laln1s against the defendant architects and engineers. The Second Departrncnt affirmed 

SIlC i c r ~ - , ~ ~ ~ ~ ~ *  that the certifications in the offering plans executed by those defendants were 
1111 r; t lntl l  i o  thc Attorney General's implementing regulations and, as such, may not form tlie 
2 , 1 c , l q  oflmva[c causes of action against them (65 AD3d at 1287-1288). Accordingly, thc scvent11 
'.IIISC nl actioii is dismissed. 

J.S. C. 
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