
Matter of Dermot Dunwoody LLC v New York State
Div. of Hous. & Community Renewal

2010 NY Slip Op 30205(U)
January 27, 2010

Supreme Court, New York County
Docket Number: 111000/09

Judge: Joan B. Lobis
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

SEQUENCE NUMBER : # 001 

ARTICLE 78 

Notlom of Motlonl Order to 8how Caurs - AffIdavltr - Exhlblttl ... 
Anrworlng Affidavltr - exhlbltm 

Asplylng Affldavh 

PART 

- 
1-r 

9 -/G 
A 

. .  

INDW NO. I / k  
MOTION DATE 

MOTION SEQ. N 

MOTION CAl. NO. 

lJ( wore road on thtr motion to/for 

Check one: IZklNAL DlSPOSlTlQN n NON-FINAL DISPOSITION 
Check if approprlate: DO NOT POST 0 REFERENCE 

[* 1]



SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
-1-- -------------- -lm----l-l--uII--l--ll-------- X 
In the Matter of the Application of 
DERMOT DUNWOODY LLC and DPA 184th ST LLC, 

Petitioners, Lndcx No. 1 1 1000109 

For a Judgment Pursuant to Article 78 
of the Civil Practice Law and Rules, 

m 

Petitioners Dermot Dunwoody LLC and DPA 184th St LLC bring this procueding, 

pursuant to Article 78 of the C.P.L.R., seeking to overturn the June 4,2009 opinion and order (the 

“Ordcr”) of the Deputy Commissioner of the State of New York Division of Housing and 

Community Renewal (“DHCR” or the “Division”), denying petitioners’ petition for administrative 

review (“PAR”). The denial of the PAR upholds the Division’s determination denying the quest 

for a Major Capital Improvement (“MCI”) increase for the installation of security system. 

Petitioners are ownew of a residential apartment building located at 201 West 1 lth 

Strcet in Manhattan (the “Building”), having purchased the Building on August 16,2005 from the 

fonncr owners, Greenwich Strcet Properties, L.P. ("Greenwich"). On or about January 19,2005, 

Orecnwich filed an application for an MCI increase with DHCR. The application set forth a request 

for an increase for installation of boiler mom doors, a new closed circuit television system (“CCTV 

System”), new conduits, wiring, and circuit breakers. The total cost was set forth as $28,681.25, 
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itemized as follows: 

boiler room doors $2,200 
basement doors $3,000 
CCTV System $22,460 
rewiring $245 
routing CCTV/Supplies $776 

The Building contains 24 rent-regulated apartments, consisting of a total of 121 rooms, The 

requested increase for all of the work was $2.82 per room, per month. 

The Division mailed the tenants a summary of the application and invited them to 

comment. Three tenants flld responses opposing the rcqutsted MCI increase. The tenanta cldmcd 

that the changes did not improve thu infrastructure; that the doors had been in good condition and 

did not n d  to bc replaced; that the replacement doors were cheap; that heat was distributed 

unevenly; and, that garbage remained uncollected. The tenants further asserted that the CCTV 

System sewd no purpose for the tenants, in that it failcd to record thrcc attempted break-ins. Tho 

tenants suspected that the camera w89 Installed as a "spying device" to track their comings and 

goings to see if they actually resided in their rcnt-regulated apartments. The Division requested 

additional information from Greenwich, which wm mbmitted on or about February 24,2005. In the 

submiasion, which waa prepared by Knightbridge Managumont, the author id  agent to file the MCI 

for Ctrecnwich, the applicant denied that the videotaped system was designed to discover whether 

tenants were actually using their apartment for less than six months per year. The latter states that 

"[tlhesa arc security devices that offer a deterrent aspcct and are monitored on a random basis to 

review any questioned time period or occurrence." 
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In a decision dated March 14,2005, the Rant Administrator (“IW’’) granted the MCI 

application only to the extent of approving the $2,200 for replacement of the boiler morn doors and 

$3,000 for replacement of thu basement doors. The rent was incmased by .5 1 p t r  room, pur month. 

The RA digallowed the request for an inc- for the costs of the CCTV Systcm, the rewiring, and 

the routing CCTV/supplies, basad on DHCR’s requirement that thc security camum be monitored 

twenty-four (24) hours a day, and not randomly. 

Petitioners filed a PAR, dated March 30 and nceivud by DHCR on March 3 1,2005, 

seeking to reverse the portion of the RA’s dccidon that denied the MCI increase for the CCTV 

Systcm and related expanses. In support of their application, which was filed by Stonehengc 

Management LLC on behalf of Orcenwich, the applicants argued that nothing in the Rent 

Stabilization Code, DHCR policy statements or bulletins require that security cameras be monitored 

continuously; that the m e r a  does in fact record 24 hours a day; and, that it is connected to a central 

system In the main offico and is “viawed by Managemunt prsonnel all day long and reviewed on 

a continuous basis.” While the former owner asserted that the system operated 24 hours a day, and 

all activity is recorded 24 horn a day, there waa no assertion that anyone is  observing the live 

recording 24 hours a day. Again, tenants opposed the request for an MCI increase. The tenants 

asserted that the owner replaced the fill-time superintundent with a part-time superintendent. One 

tenant disputed the claim that employeca in the management oficc were viewing the tape, and 

aaaertcd that since the camera was hidden h m  view, it had no deterrent eff’t.’ 

I The tenants also commented that there have been differant managers. The court notea that 
a new management company filed the PAR, while a different.management company filed the initial 
application, althougb the application was signed by the same individual, as authorizcd agent, on 
behalf of the two differant management companics. 
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On June 4,2009, tho Dsputy Commiasioncr of DHCR issued the Order denying the 

PAR, finding that the costs of the CCTV System should be excluded from the MCI increasu, based 

on DHCR’s policy that all cntranccs to a building must be monitored on a twenty-four (24) hour 

basis, or there must be a visual capacity in each apartment in coqiunction with a functioning 

intercom system. The Ordar notes that a television Byatem that is not associated with an intercom, 

and which merely records activitics but is not monitored continuously, docs not constitute an 

improvement warranting an MCI increase. Petitioners commenced this Article 78 proceeding on 

August 3,2009 to challenge that portion of tha Order denying thu request for an MCI increase for 

the CCTV System. Petitioners assem that it was improper for DHCR to deny the MCI increase for 

the CCTV System bucausa there is no requhment that a CCTV System bc monitored on a 24-hour 

pcr day basis to qualifv for the MCI increase, and that DHCR’s determination is arbitrary and 

capricious because the alleged policy-bad determination is undufincd and unexplained. 

In an Article 78 proceeding, the court’s review of an administrative action is limited 

to a determination of whether that administrative decision was medc in violation of lawful 

procedures, whether it is arbitrary or capricious, or whather it was affected by an emr of law. 

of Educ.. 34 N.Y .2d 222,23 1 (1 974). “The arbittary or capricious test chiefly ‘relatts 

to whether a particular action should have been taken or is justifid and whethar the 

administrativu action is without foundation in fact.”’ LQ, (citation omitted). A determination is 

considercd “arbitrary” when it is made “without sound basis in reason and is generally taken without 

regard to the facts.” Ip, With respect to determinations made by DHCR, the First Department has 

recognized that the Division “has broad discretion in setting rents to effectuate the laws governing 

rent regulation.” ’45 A.D.3d 363,364 (1st Dep’t 2007) (citation omitted). 
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Section 2522.4(a)(3) of the Rent Stabilization Code sets forth tho scbedulc of maor 

capital improvements. Subdivision 26 provides that an increase may be awarded for a “new security 

monitoring [television] system including additional componcntg medd for the system.” However, 

where there is a determination that the Work performed docs not benefit the tenants, DHCR’s denial 

of an application for an MCI incrcasa cannot ba deemed arbitrary and capricious. Rivarton 

15 A.D.3d 225 (1 st Dep’t 2005) 

(citing 9 N.Y.C.R.R. 8 2522,4(a)(2)(i)(c), which provides that an MCI increase must be for an 

improvement to the building which “inures directly or indirectly to the benefit of all tenants.”). Here, 

the Division determined that the CCTV System did not benefit the tunants, in that it was not 

monitored continuously and was not installed at all entrances and exits. 

Div. of 

Annexed to DHCR’s papers is a copy of a decision in another CRSC denying, on 

similar grounds to the ones hem, a request for an MCI IncrtaJa for installation of atclevision security 

system: of w v c  of 184 West 10th met C o n  , Admin. Review Dkt. 

NO. TA430023RO (Aug. 17,2006). In that cast, the tenants asserted that not all of the entrances 

were monitored; that the owner installcd a surveillance system and not a security system; and, that 

the system was not monitored on a hll-time baais. The Division, in its denial, questioned the 

efficacy and purpose of the system and its actual costs. 

Here, too, them arc questions as to the efficacy of the systum-it 1s not monitored 

around-thelclock and them is no intercom system in each apartment. For all of these reasons, the 

decision of the Deputy Commissioner denying the PAR and upholding the limited MCI increase, 
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whioh rejected the request for an inorcase for the CCTV System and related exp~nses, is not arbitrary 

and capricious. The pctitian is denied and this pri3C8cding la d i s m l d .  This constitutes tho 

decision, order and judgment of the court. 

1 JOAN LOBIS, J.S.C. 
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