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In the Matter of the Application of 
ROBERT N. WALLACE, 

Puti tioner, Index No,: 402 178/09 

” against - b 

seeking to reverse the decision and order of the New York City Civil Senrlce Commission (the 

“Commission”), dated July 24,2009, which conflnnod tho determination of the New York City 

Departmunt of Correction (the “Department”), finding petitioner unfit for the paition of Corrcction 

Officer. 

Petitioner took Civil Service Examination No. 6023 (the “Examhation”), for the 

position of Corrcction Officer in the City of New Yo&. He passed the examination and waa ranked 

as number 576 on the eligible list h m  tbe Examination. As part of the application P ~ C ~ S S ,  

petitioner wm also required to submit to an employment background invcatigation. On or about 

Janumy 3,2008, he w89 administered a battery of psychological tests to determine his suitability for 

the position. One test, the Minnesota Multiphasic Personality Inventory (“MMFI-2”), ravcalad 

elevated scores for the personality characteristic of poor credibility. On June 18, 2008, the 

Department staff psychologist Joseph E. Stack, Ph.D., interviewed petitioner and reviewed 
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information obtained by a Department investigntor assigned to conduct petitioner’s background 

check, including information on file with the New York City Police Department (‘WYPD”) 

concerning petitioncr’s prior application for the position of Police Ofnccr.’ According to 

information on file with the NYPD, in 1994, petitioner and another man were arrested and charged 

with Manslaughter in the First Degree after 88saulting an individual who died the next day due to 

a ruptured liver as a result of the attack. The arresting officer recalled that petitioner was belligerent 

and hostile during the investigation. The NYPD also diswvcrcd that petitioner pushed a police 

amcer while being arrested for petit larceny. During Dr. Stack’s interview of petitioner, he was 

evasive about these m s t s .  Petitioner believed that he did not have to aharc the information btcausa 

the cases were scaled; however, he was told In January 2008 that scaled cases would bc considered 

by the Department. 

Dr. Stack learned that petitioner was arrested for gun possession in 1999 and had his 

driver’s license suspended for failure to pay parking tickets on thrcc separate occasions in 1999, 

2004, and 2005. During the interview, petitioner revealed to Dr. Stack that in 2004, while riding a 

motorcycle and dressed improperly, he broke his leg after his pante were cau&t in the motorcycle. 

Bascd on all of this information, Dr, Stack concluded in a July 1,2008 report that petitioner had poor 

credibility, poor insight, poor judgment, poor impulse control, and aggressive behavior. Dr. Stack 

recommended that petitioner be disqualified for the position of Correction Offiwr on psychological 

grOUndS. 

I Petitioner had been found to be psychologically d t a b l t  for the position of Police Officer 
by the staff psychologist who administered the tests when he applied to be a police officer. 
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By letter dated July 2,2008, patitioncr w88 advised that he was found psychologidly 

"not qualified" for the title of Correction Officur. Petitioner was advised of his ability to appcal tho 

determination. Petitioner filed an appeal, and authorized the rulesst of his records to Fradaric Jaf€e ,  

PbD. According to Dr. Jaffea'a December 15,2008 report, Dr. Jaf€ee administered the Rorshach 

tcst and tho Thematic Apperception test. The report does not contain the teat results or any analysis 

of the testing that ww performed. The rcport mts forth general conclualons that pctitioner is 

motivated, ambitious, and intslligent. Dr. Jaffee acknowledges that petitioner had "brushcs with the 

law in hia youth." He asserts that the tusting is limited in predicting how wall impulsive responses 

can be predictad and how much good judgment an individual will employ in an actual alteration. 

Dr. J a f k  concludes that thu Departmcnt'a evaluation "underestimates Mr. Wallace's capabilities 

at this time." 

As part of the appcal process, Barry Protter, PbD., A.B.P.P., an outside consultant 

ratainod by the Department, reviewed the original disqualification and the report of Dr. Jaffee. Dr. 

Protter hued a recommendation, dated April 21,2009, disqualifying petitioner a~ pqchologically 

unsuitable. Dr. Prottcr emphasized that petitioner withheld infonnatIon about his arrm for 

manslaughter, grand larceny and other crimes. Dr. Rotter further noted that petitioner had credibility 

problems concerning his arrest for possession of a weapon in 1999; that on thraa (3) separata 

occaaioni petitioner's licansa was suspended for non-payment of traf€ic tickets; and, that he was 

charged with resisting arrest after an allcgtd petit larceny. Dr. Protttr criticized Dr, Jafh's report 

for failing to substantially address any of the iasw referrad to in ths Department's reporL 

-3- 

[* 4]



Petitioner appualed his disqualification, which WBJ thon reviewed by David Safran, 

PbD., the Dcpartment*s Director of Psychological Sewiccs. In a decision dated May 6,2009, Dr. 

Safran recommended that the disqualification be affirmed. This determination was then appcnld 

to the Commission. In a decision dated July 24,2009, Simon P. Gourdine, as Chairman, together 

with Nicholas A. LaPortt and Rudy Washington, both Commissioners, found that the uvidcncc 

before them established a rational basis for the Department to concludo that petitioner is not 

psychologically suited for the position of Correction Offlctr. F~uthar, they found that there wem no 

issues raised that require a hearing. The determination wa8 affirmed. This Article 78 p d h g  

followed, 

In an Article 78 proceeding, the court’s review of an administrative action is limited 

to OL detmination of whether that administrative decision was made in violation of lawful 

procedures, whether it is arbitrary or capricious, or whether it was affected by an error of law. 

C.P.L.R. 8 7803(3); la re Pall v. Rd. of E&g,, 34 N.Y.2d 222, 231 (1974). “The arbitrary or 

capricious test chiefly ‘rclatts to whether a particular action should have been taken or is justified 

* * and whether the administrative action is without foundation In fact.’” lQ, (citation omitted). 

A determination is considered “arbitrary” when it is made “without sound basis in rawon and is 

generally taken without regard to the facts.” 

The decision is upheld, During petitioner’s evaluation by Dr. Stack, petitioner failed 

to disclose information about his msta for manslaughter, p n d  larceny, and other crimcs. It was 

learned that petitioner failed to pay traffic tickets, which resulted in his license king suspended on 
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three separate occasions. Dr. Stack determind that this evinced poor insight and judgment. Dr. 

Stack fltrther found that petitioner had p r  hpulse control, as evidenced by his motorcycle 

accident. Petitioner w88 found to have exhibitad belligerent and hostile behador, as evidenced by 

his resisting arrest charge. 

In his papers, petitioner claims that the inttrview wtzs not conducted fairly, because 

he would have disclosed his prior disqualification h m  the NYPD, but the disqualification came out 

before he had the opportunity to impart all oftha information he wanfed to tell Dr. Stark. Petitioner 

denies that he intentionally withheld information. Petitioner also believcrr It is unfair that the 

decision is scemingiy based on incidents that occurred and decisions that were made when he wm 

B teenager. But petitioner, who was born in 1975, wm 19 or 20 years old at the time of the 

manslaughter charge; approximately 25 ye= old when he was a bouncer at a club and was chargad 

with w ~ p o m  possmion; and, 3 1 years old when he broke hie leg In the motorcycle accident. 

The only prafessional who concluded that petitioner was not unfit for the position of 

Correction Ofncer Is Dr. Jaffee. This report is not $upported by objective testing results. Moreover, 

nowhere does Dr. Jaffea set forth specifically that petitioner is psychologically fit for the position 

of Corntion Officer; rather, he merely concludcs that the Department "underestimates" petitiomr's 

capabilities "at this time.'' Even if this court were to credit the opinion of petitioner's faviewing 

psychologist, Dr. Jaw, this court cannot choosdxtwecn the opinions and reject the opidorw of 

Dr. Stack and Dr. Fhtter. "[WJherc there is a dispute among sovaral doctors regarding patidonor's 

p m ~ s i s ,  ' " [i]t is not for the courts to choose between * * diverse professional opinions. That 
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is the function of the proper department heads and as long as they act reasonably and responsibly, 

the courts will not intderc.””’ re 0’- v. NEW Y- &D ’t, 161 A.D.2d 487,488 

(lat Dep’t 1990), e J n o l o  v 83 A.D.2d 539 (1st Dap’t 1981) (cibtion 

omitted), a 55 N.Y.2d 984 (1982). It WBB not arbitrary and capricious for the Dcpartnwnt to 

conclude, and for the Commission to confirm, that pctitioner is not psychologically fit for the 

poaition of Correction Officer. 

Accordingly, tho petition is denied and the proceeding ta dlsmhed. This constitutes 

the decision, order, and judgment of the court. 

Dated: January 2010 

.< JOAN B. OBIS, J,S.C. 
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