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i 
SETH GREENKY d/b/a GREEN KEY MANAGEMENT, 

P 1 ai 11 tiff. INDEX N0.603184/07 

the complaint against her. Plaintiff Scth Grccnky d/b/a/ Green Key Management, LLP 

(“Grccnky”) opposes thc motion, which is granted [or the reasons below. 

BACKGROUND 

Toussaint, a fomier iiiodcl aiid actor, entered into a personal management agreement 

(“PMA”) with Greenky i n  May 2005. In this action, Grecnky asseits a single cause of action 

against Toussaint for defaniatioil based on statement reg:arding him postcd on Toussaint’s 

MySpacc.com blog. Prior to commencing this action, plainti f T  brought an action against 

Toussailit in this court under Index No, 604360/06 asserting claims for breach of tlie PMA, 

unjust enrichriieiit and seeking a11 accounting (hereinafter “the 2006 action”). Touissaiiit moved 

lor partial summar-y judgment dismissing the breach of contract claim aiid to traiisfer the 2006 

action to tlic Civil Court of the City of New York. By decision and ordcr datcd Jaiiuary 14, 2008, 

Justicc Barbara Kapiiick dciiicd tlie riiolion for partial suniniary judgniciit as premature and 

tiansfei-red the 2006 action to the Civil Court. 

I n  the meantime, i n  September 2007, Greenky filed this action. I n  addition, to the first 
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cause or  action against Toussaint, Greciiky also asserted claims against dcfcndant Rochelle 

Apes,  an actor who was also rcprcsented by Greenky, for defamation and tortious interference 

with coiitracl. By decision and order dated January 9, 2009, this court dismissed these claims for 

failure to slate a causc of action. 

Thc first ca~ ise  of action against Toussaint alleges that, “on or about December I ,  2006, 

Toussaint maliciously and ititentionally published or causcd to be published on an inleriiet web 

sitc known a s  “MySpnce.coni/Sallie Toussaint,” ccrtaiii false, scandalous, malicious a i d  

defamatory stateiiienls about [Greenky] and/or from which [Grccnky] could bc rcadily identified. 

Spcci lieally, il is alleged that Toussaint made the following statcmcnts on her MySpace blog on 

Deceiiiber 1, 2006: 

thcrc is a lcech that latched on lo me riglit after I did the 
Departed. H e  promised to maiiagc illy career and take i t  to the next 
lcvcl. He lied about his clicnts and licd iiiorc and more. He even 
kept my iimie and likeness on his sile during thc peak of tlic 
Departed and blocked work from iiic (because when clients 
googled iiic duiing that time his site came up). He is in a lot of 
troublc Tor thal . I have been getting work on my own through my 
own CrIOrts, and he has lied to iiiaiiy pcoplc taking the credit when 
he brought iiotliing to the table ... This sleazy male worm has ti-icd to 
gct a cut of my earnings (20%) in fict when he has done nothing to 
calm it ... This showbiz reject should get his daughter, put her out 
thcrc md leech olIooiher for doing nothing. What ;i parasitc. I 
feel sorry for his clients as they will see that they ;ire doing more 
r;>i. hiin than tlic opposite. Many peoplc do not rcspcct li i i i i  and 
have said very insulting things about him during tlic time I tried to 
work with him. He is a loose caiinon and would call iiic i n  the 
middle of the night sometimes over and over again. I would be on 
a date and that fool would bc calling ovcr and ovcr again [or no 
reasoil. Yuk! He has done this to many people and thank goodness 
have researchcd and have contact with most. 

It is further allcged that Toussiant made the following statements about Greeiiky (and a 
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publicist) on her MySpace blog on April 1 1 ,  2007: 

J lbolislily had a parasite manager aiici patholical [si ] or  a publicist 
latch 011 to me. They were lazy, they used iiiy name, Scorsese’s 
iiaiiic, Nicholson, the Dcpaited and whatever to lurc people to tlicm 
and lhcir busincsses, b u t  hung theniselves ... Beware of these two 
pcople. They are unethical and sleazy and I pray Cor. them. To tlic 
people who have been contacting mc rcfercnccs lo these two 
characters, please do iiot eiiiail iiie asking about thciii because licrc 
are tlic answers. Just get yoursell suine good insect spray aiid 
iiiove on. 

Toussailit iiow moves to disiiiiss the defaination claim, asscrting that the statements 

cwiip13iiicd of, which appeared 011 Toussaint’s personal blog, constitute iionactionable opi tiion 

Greenky opposes thc motion, asscrting that the stateriicrits arc actionable as Toussianl’s words, 

including thal Greenky is “a leach” lhal he “lied” and that he is ‘‘a sleazy iiiale wonii” “a showbiz 

rcjcct” “a parasite” aiid “a loose cannon” dcfanies l i i i i i  in  thc scgnierit of society in which he 

works by a disgruiitled cliciit. Moreover, Greenky asserts that the fact that the stateiiients wcrc 

posted on an on pcrsoiial blog on tlic intcnict cannot shield Toussaint from liability [or 

defam, d t’ 1011. 

DISCUSSION 

On a iiiotioii pursuant to C1,R 321 1 (a) (7), tlic court is limited to ascertaining whether tlic 

pleading statcs aiiy cause or  action and not whctlicr tlicrc is cvidentiary support for the complaint 

~u ,~cen l i e imer  v Giiizburg, 43 NY2d 268 (1977). The complaint must be libcrally construed in 

the light most favorable to the plainliff, arid all factual allegations iiiwt be accepted as true. Id.; 

Morone v Moi-one, SO NY2d 481 (1 980). 

Tlic clcniciits for a claim for defaiiiation are “a false statement, published without 

privilcgc or authorization to a third parly, constituting h l t  as judged by, at a iiiiiiimum a 
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negligeiicc standard, and, i t  must cithcr cause special h a m  or constitiite deh ia t ion  per se.” 

Dillon v ,  City of New York, 261 hD2d 34, 38 (1” Depl 1999) (citation omitted). The 

dctcrm inatioii of whether a stateiiieiit expresses ract or opiiiioii is qucstioii oi‘ law fur tlic courl, lo 

be resolvcd “on tlic hasis or  what tlic averagc person hearing or reading the coiiiiiiuiiication 

would take i t  to mean.” Stciiiliilhcr v. Alphonse, 68 NY2d 2S3, 290 (1986). The Court of 

Appeals gcticrally analyzes the following factors to distinguish fact from opinion: “( 1) whether 

thc spccilic language in issue has a precise iiieaiiing which i s  rcadily uiiderstood; (2) whether the 

statciiieiits are capable of beiiig proveii true or hlsc;  and (3) wlicther either the full context o r  the 

comiiiuiiication i n  which thc stalemerit appears or the broader social coiitcxt and surroundiiig 

circumstances are such as to ‘signal . . . readers or listeners that what is bcing read or lieard is 

likely to be opinion, not fact.”’ Gross v. New York Times Co., 82 NY2d 146, 153 ( 1  993) 

(quoting Sleiriliilber v. Alphonse, supra). 

Applying these Fiictors, the courts have h i n d  that statcmcnts of opinion not based in lact 

that criticize the job perforniance of a plaiiitifr are statenicnts of opinion, which are iiol 

actionable. See e . ~ . ,  Aronson v.  .Wiersnia, 65 NY2d 592, 593-594 (1 C)SS)(holding that 

statciiiciits that ddeiidant “is ncglcctful of her job” and is “not doing her job” arc a “general 

reflection upon plaintiffs character [and] ... does not dcfanie plaintiff in her trade or profcssion”); 

Williams v. Varie Brazaliaii Airlines, 169 AD2d 434, 438 ( ls t  Dept), appeal deiiied, (1 991)(lelter 

coiiccrriiiig plainti fTs work arid attitude are expressions of opinion which do not coiistit~ile 

dcfaiiiatory statenicnts); Epstein v. Board oi’Tnistccs of Dowliiig College, 152 AD2d 534 (2d 

Dcpt 1989)(statcnicnts i i i  letters to the editor in college newspaper accusing college professor o r  
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“lying, deceiving:, making lahe proinises, not advising or ill advising, and misleading” arc 

protccted slateiiiciits or opinion); Miller v. Richman, 184 AD2d 19 1 (4“’ Dcpt 1992)(statemcnts 

by attonicys in law firm that plaiiitiIlwas one of the worst sccrctarics in the h i  were 

rioiiactionable expressions of opinion); Howard v. Alfoi-d, 229 AD2d 996 (4th Dcpt 

1996)(statement by tilanagel- in newspaper article that the plaintiffs were terminated li-om tlicir 

cmployment as thcy “were not producing as they should” arc statcniciits o I  constitutionally 

protectcd opinion). 

Hcrc, as in the abovc citcd cases, certain ol- the words and phrases used by Toiissaint to 

dcscribc Greenky 01-1 her MySpace blog of December 1 ,  2006, and in  particular that he is “a 

leech,” “a slcazy i-nale woriii” “a showbiz reject” “a parasite” “a loose caimon” h l l  into this 

categoiy and constitute coiistitutioiially protected opinion regarding Greenky’s perfomiaiice of 

liis dutics as a manager. Likcwisc, ccrtaiii words and phrases in the secoiid posting on the 

MySpacc blog on April 1 1 ,  2007, arc also not actionable since they are constitutionally protected 

statements of opinion. These include Toussaint’s statements that Grcciiky is a “parasitc 

manager” “patholical (sic)” “lazy” “unethical and sleazy.” 

‘lhat bci iig said, however, certain oilier statements made by Toussaint including on the 

December 1 ,  2006 blog that Grcenky “kept my iiaiiic and likcncss oii his site during the peak o l  

the Departed and blocked work from rne” and that Toussaint was “getting work from Iicr own 

eflorts, and he licd to iiiaiiy people taking the credit when he brought nothing to the table” are 

fxtual.  Likewisc, the stateiiieiit on the April 11, 2007 blog that Greeiiky “used illy iiaiiie .... to 

lure people to liis business,” is factual. These factual stalements, if proven by Greeiilcy to be 

M s e ,  providc a potential basis for a defiiiiiation claim Brown v. Albanv Citizciis (7ouiicil 
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Alcoholism, Inc., 199 AD2d 904 (3d Dept 1993)(discharged cmployce of not-for-profit 

corporatioil stated a cause of action for defanation based on statements inade by the not-lor- 

pro fi t ' s ex ec i i  t i v c d i rcc t o 1-s at a meet in g accus iiig p 1 ain t i rf o f iiii s iii an aging funds , reco 111 i i  I c 11 d i n g 

possible discipliiiaiy aclion, and indicating that fraudulcnt financial reports were submilled by 

plaint i ff). 

Accordingly, thc iiiotioii to dismiss iiiust bc denicd to the cxtciit that tlic MySpace blogs 

at issue conlained slateincnts about Crceiiky that arc factual i n  nature. That bcing said, however, 

thosc parts CJ f the statements identified above as non-actionable stateinelits of opinion do not 

provide a basis [or a defamation claim. 

Finally, given the nature and liniiled extent of the actionable portions of the first causc of 

action, this action is being transfcrred to the Civil Court of the City of New York in accordaiice 

with annexed order. Once this action is trarisferreci to the Civil Court, Toussaint may scck to 

consolidale i 1 with the 2006 action. 

CONCLUSION 

III vicw of the ahovc, it is 

ORDERED that thc motion to dismiss thc first cause of action against defcndant Sallie 

Toussaint is granted only to the extent of finding that the above ideiiti lied statciiiciits of opinion 

arc not actionable; and it is lurther 

ORDERED that the remainder of tlic action, i.c. tlic rcmaiiiiiig portion of the first cause 

oCaction, is traiiskned lo the Civil Court of the City orNcw York i i i  accordance with the 

annexed order. 

DATED: 

1.S.C 
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P R E S E N T :  

HON: JOAN 
JUSTICE. PRX-NOTE OF 'ISSUE 

ORDER OF T&iSFER-325(d) 

County Clerk's 

IndexNo. 6 0 3 $20 

It appearing that the Civil Court of the City ofNew York has juriadiction of the parties to this action and 

pursuant to Rule 202.13(a) ofthe UniEorm Civil Rules for the Suprcrnc Court and the County Court, it is 

ORDERED, that this cause bearing Index Numbcr 6 (I 3 I 'a vk %e, atld it lhercby is, removed 

from this court and transferred to the Civil Court of the City of New York, C O U ~ ~  ofNow Yark, and i t  is 

hnher 

ORDERED, that the clerk of New York County shall transfer to the clerk of rhe Civil Court of the City 

of New York, County of New York, all papers in this xlction now in his possmslan, upon pament of Iris proper 

fees, if any, nnd the clerk of the Civil Court of the City of New York, County of New Y'ork, upon sekice ofp' 

certified copy of'this order upon him and upon delivery of the papers of this action to him by the clerk of t h  

County of New York, shall issue to this action a Civil Court Index Number without the paymtnt of any 

additional fees, and it is further 

i 

OWERED, that the above-enritled cause be, and it is hereby, tronsfened to wid C o d ,  IO be heard. tried 

and determined as iforiginnlly brought therein but subject to the provisions of CPLR 325(d). 

[* 8]


