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ORDERED that the motion by Fifth Avenue 58/59 Acquisition Co. L.P., Fifth Avenue 
58/59 Acquisition Co. GP Corp., Fifth Avenue 58/59 Acquisition Co., LLC, Macklowe 
Management Co., Inc., Macklowe Management, LLC, Macklowe Properties, Inc., Macklowe 
Properties, LLC for summary judgment dismissing the plaintiffs' complaint and all cross and 
counter-claims as asserted against them, is denied; and it is further 

summary judgment dismissing the plaintiffs' complaint and all cross and counter-claims as 
asserted against them, is granted, and the complaint and all cross and. counter-claims asserted 
against Plumb Door, (NY) Inc. and Plumb Door, Inc. are severed and dismissed; and it is 
further 

this order with notice of entry upon all parties within 20 days of entry. 

ORDERED that the motion by Plumb Door, (NY) Inc. and Plumb Door, Inc. for 

ORDERED that Plumb Door, (NY) Inc. and Plumb Door, Inc. shall serve a copy of 

ORDERED that the Clerk may enter judgment accordingly. 

This constitutes the decision and order of 
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MEMORANDUM DECISION 
qL$ 

In this personal injury action, Fifth Avenue 58/59 Acquisition Co. L.P., Fifth Abut 
58/59 Acquisition Co. GP Corp., Fifth Avenuc 58/59 Acquisition Co., LLC, Macklowe 

Management Co., Tnc., Macklowe Management, LLC, Macklowe Properties, hc . ,  Macklowe 

Properties, LLC (collectively, “Macklowe”) move and by separate motion, Plunib Door, (NY) 

Inc. (“Plumb Door NY”) and Plumb Door, Inc. (“Plumb Door Inc.”) (collectively, “Plumb Door”) 

also movc, for summary judgment dismissing the complaint of the plaiiitifPs Richard (“plaintiff ’) 

and Carmclla Palladino and all cross and counter-claims as asserted against them. ’ 
Factual Background 

According to plaintiffs Bill of Particulars, plaintiff was injured on March 10, 2005 at 

approximately 10:30 a.m. while entering the “swing doors at the Madison Avenue entrance” of 

the preniises known as 767 Fifth Avenuc, Ncw York, New York (thc “premises”). 

’ The motion by Macklowe bearing sequence 003 and the motion by Plumb Door bearing sequence 002 arc 
consolidated for joint disposition. 
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Macklowe now moves for summary judgment on the ground that plaintiff cannot make a 

priina facie case of negligencc against Macklowe. Macklowe argues it did not creatc or have 

actual or constructive notice of the alleged defectivc condition that led to plaintiffs injury. Thcre 

is 110 evidence that Macklowe was aware, or should have bcen aware of any problems with the 

subject doors prior to plaintiffs accident. There is also no evidence indicating that Macklowe 

crcated the alleged condition that Icd to plaintiffs injury. 

Macklowe contends that at plaintiffs deposition, he testified that at the time ofthe 

accident, he was a construction supervisor for Ambassador Construction Corporation, which was 

the general contractor at a construction site at the premises. The construction project had begun 

at the end of February 2005, and plaintiff would visit that site three to five times a week, using 

the Madison Avenue entrance. 

Plaintiff described the entrance to the premises as coiisisting of a revolving door, with a 

set of two swinging doors on either side of the revolving door. On the date of the accident, 

plaintiff entered the building through the swinging doors located on his right; the swinging doors 

were glass panels. He usually entered through the revolving door, but could not use that door on 

March 10, 2005 as it was being worked on by two inen wearing "Plumb Door" unifornis. He did 

not recall what that work consisted of specifically; nor did he recall either man directing him 

away from the revolving door and to use the swinging door that he used. 

As plaintiff opened one door on the right side of the revolving door and was going 

through the door, "it seemed like a gust of air hit the door, or whatever the case, pulled the door 

close[d], [and] caught me in the shoulder." Plaintiff then explained that there were "two 

swinging doors" that he entered through, and that one part of the door struck the front of his 
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shoulder, and the "other part of the door" struck the back of his shoulder. It was a "vcry windy" 

day. As the plaintiff opened the door he recalled being struck by a gust of wind. 

According to the plaintiff, during the weeks prior to his accident, hc did not see anyone 

experiencing similar problenis with these doors. Nor was he aware of any complaints about thc 

manner in which the doors operated. Plaintiff testificd that during the few weeks prior to the 

accident, he did not observe "Plumb Door'' employees working on the swinging doors at any time 

prior to the accident. 

According to the incident report prepared in response to plaintiffs report to security 

guards inside the premises, plaintiff was struck on the right shoulder by a "handicap door" as he 

entered the building, and that the "door closed too fast on" the plaintiff. Plaintiff sent a letter to 

Macklowe's building manager, Paul Gordon, wherein he states a "wind tunnel'' caught the doors 

causing this injury. The lctter reads as follows: ""While passing through these doors, a wind 

tunnel caught them and 1 got caught between the doors causing injury to the front and back ofmy 

shoulder." This was also stated in an incident report prepared for plaintiffs employer. 

According to Macklowe's own records, i.e., the invoice issued by Plumb Door, the work 

performed on March 10, 2005 by Plumb Door Inc. was on the north revolving door on Madison 

Avenue. 

Macklowe contends that while plaintiff alleges that it was the failure to properly maintain 

the revolving door which led to this accident, it was not the revolving door which caused the 

plaintiffs injury, Additionally, with regard to the "swinging doors" which struck the plaintiff, 

there is no evidence that these doors wcrc in any way dangerous or defective. By plaintiffs own 

admission, the wind (a force of nature that is not uiidcr the control of any of the defendants) 
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caused him to be caught between the doors. Therefore, based on the above, Macklowe argues 

that plaintiff cannot establish that Macklowe created or had actual or constructive notice of the 

condition which caused his injury. 

In its motion, Plumb Door reiterates many of Macklowc’s arguments, and adds that as to 

Plumb Door NY, the incorporation filing receipt regarding this defendant indicates that it was 

incorporated four months after the date of the accident. As such, Plumb Door NY has no liability 

with respect to this matter, and summary judgment should be granted in its favor. 

As to Plumb Door Inc., it is argued that plaintiffs failed to provide any evidence imputing 

any negligence to Plumb Door Inc. It is undisputed that Plumb Door Inc. did not own the 

premises, and did not assume the building owners’ duty of care via contract. According to 

Macklowe’s Response to Plaintiffs Notice to Produce, there is no contract bctwcen Plumb Door 

NY or Plumb Door Tiic. and any of thc other defendants in this lawsuit. Thus, Plumb Door Inc. 

did not owe a duty of care to the plaintiff and the other elements of negligcnce cannot apply. 

Further, there is also no evidence that Plumb Door Inc. caused or created any alleged 

defective condition at the subject swinging doors. The only records produced in this mattcr 

concerning Plumb Door hic. relate to work perlbrmed on the revolving door at the premises on 

the day of the accident. There is no evidence to suggest that Plumb Door Inc. performed any 

work on the subject swinging doors prior to the accident. John A. Staub (“Staub”) testified that 

he is employed as Manager of Enyineering by Macklowe Management, the owner of the 

premises. Staub did not recall any construction work or repairs being done to the Madison 

Avenue doors in 2005. Staub was not aware of whether any other contractor’s performcd 

maintenance in 2005 011 the subject swinging door or any of the other doors. Staub stated that 
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Plumb Door bic. was “called in if there were any problems with any doors in the building” but 

was not aware of Plumb Door Tnc. performing any work to the doors at the Madison Avenue 

doors in March 2005. Robert Magaraci (“Magaraci”), the owner of Plumb Door NY, and former 

salesman for Plumb Door Inc. in 2005, testified that in 2005, Macklowe would call Plumb Door 

Inc. for repairs to the premises. Plumb Door Inc. has since gone bankrupt. 

There is no evidence to show notice on the part of Plumb Door Inc. any alleged defective 

condition concerning the subject swinging doors. In addition, there were no prior accidents 

concerning the doors at the Madison Avenue entrance and no evidence of any prior dcfect. Staub 

was not awarc of any accidents involving the doors of the building at the Madison Avenue 

entrance prior to the accident which is the subject of this lawsuit. 

Moreover, plaintiff has not testified that the subject swinging door was in any way 

defectivc. Plaintiff testified that his accident resulted from a door hitting his shoulder because of 

a gust of wind. A “very windy” day is the proximate cause of his accident and is not actionable. 

Thus, as plaintiff cannot show that Plunib Door Inc. created or had actual or constructive 

notice of the existence of the allegedly dangerous condition that causcd his accident, summary 

judgment is appropriate. 

In opposition, plaintiffs argue that defendants’ motion papers are insufficient, in that 

defendants failed to provide an affidavit from the individuals who were deposed, any current 

officer or employee or anyone with personal knowledge of this matter or of the policies and 

procedures in place. In their supporting Affirmations, defendants’ counsel does not claim to have 

any personal knowledge of any of the underlying events, and as such, are insufficient to support 

their motion. And, defendants may not submit any factual affidavits in reply. 
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Further, plaintiffs contend that defendants failed to meet their burden of showing 170 

actual or constructive notice. Plaintiffs contend that Macklowe had prior knowledge that the 

Madison Avenue entrance to the premises was being used by the public to enter and exit the 

building. Therefore, Macklowe had a lion-delegable duty to provide the public with a safe nieans 

of ingress and egress. Staub testified that he was unsure i l  there was any mechanical problcms 

with the electrical door on Madison Avenue, prior to the plaintiffs accident. Staub also testified 

that it was not part of his job responsibilitics to inspect the doors of the premises, but inspections 

were done by his superiors. However, he could not say with what frequency they would be done 

or if any reports were generated as a result of those inspections. Staub further testified that he 

was unsure if any work was being done on the Madison Avenue doors on the day of the 

plaintiffs accident. Staub stated that if work had been done by Plumb Door in 2005, his 

superiors would have inspected it. 

Plaintiffs, in their Summons and Complaint, allegcd that Macklowe failed to use ordinary 

care and diligence to design, build, keep and maintain the doors in a condition reasonably safe for 

its intended uses and rcasonably frce from defects and conditions which would render it 

dangerous or unsafe for the plaintiff. The Court has held that where there is a claim that the 

design of the premises was dcfective, plaintiff need not establish that defendants had notice of 

the condition. Macklowe failed to establish that the maintenance of the glass door was 

reasonably safe in view of all the circumstances, including the likelihood of injury to others, the 

seriousness of the injury, and the burden of avoiding the risk. Macklowe did not offer any expert 

testimony, or affidavit, establishing that the door in question, as designed, was consistent with 

industry standards, Thus, summary judgment should be denied in its entirety. 
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As to Pluinb Door, material issues of fact exist as to what role the defendant played, on 

the day of plaintiffs accident, in the plaintiffs use of the glass swing doors due to Plumb Door’s, 

maintenance work on the revolving glass doors. Plumb Door’s witness, Magaraci did not have 

sufficient knowledge of the relevant facts of this accident, or of the business aspects of the Plumb 

Door Inc., at the time of plaintiffs accident to eliminate any factual issues that exist. Magaraci 

testified that as a salesman with Pluinb Door Inc., he did not do any physical work but sold 

revolving door repairs. During the timc lic was employed by Plumb Door Inc., he never worked 

at the premises. Magaraci did not recall ever hearing that Plumb Door, h c .  was doing work at 

the premises in March of 2005. Thus, the record does not establish that Plumb Door lacked 

actual or constructive noticc of the alleged hazard. Therefore, Plumb Door’s motion for summary 

judgment should be denied. 

In reply, Macklowe argues that plaintiffs failed to raise any triable issues of fact as to 

whether Macklowe had prior notice, either actual or constructivc, concerning the door which 

allegedly caused the plaintiffs injuries. Plaintiffs’ argument that the summary judgment motions 

are insufficient overlooks the fact that both motions rely on admissible evidence in the form of 

the plaintiffs deposition testimony (and in the case of Plumb Door’s motion, the deposition 

testimony of the witnesses produced on behalf of both sets of defendants). Furthcrniore, 

plaintiffs failed to set forth any evidence to rebut dcfcndants’ contcntion that there is neither 

actual nor constructive notice of any problem with the entrance door prior to the date of the 

plaintiffs accident. In fact, plaintiff submits his own affidavit in which he again states that the 

accident was caused by a “gust of wind.” 

Although plaintiffs rely on the deposition testimony of the plaintiff as well as the 
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witncsses produced on behalf of both Macklowe and Plumb Door, none of such testimony raises 

a triable issue of fact as to the existence of a dangcrous or defective condition with regard to the 

entrance doors. With regard to Macklowe's witness Staub, none of the testimony cited by 

plaintiffs indicates that Macklowe had notice of a dangerous condition with regard to the doors 

prior to plaintiffs accident, or that such a condition existed so that Macklowe should have had 

constructive notice of it. This is true also of the testimony of the Plumb Door witness. As for the 

plaintiffs deposition testimony, as well as the affidavit that he submits in opposition to the 

present motion, it has already bcen established in the initial motion papers that plaintiff was not 

aware of any prior problems with any of the doors beforc his accident. There is nothing coiitained 

in his affidavit to change this conclusion; in fact, he once again states that the cause of the 

accident was "a gust of wind." 

In Plumb Door's reply, Plumb Door argues that it submitted proof in admissible form in 

support of its motion and that the caselaw cited by plaintiffs is inapplicable. Further, plaintiff 

failed to address the issue raised by Plumb Door that it owed no duty of care to the plaintiff and 

the fact that Plumb Door NY was not incorporated until after the datc of the alleged accident. 

In addition, if there is no defect, there can be no prior notice of same, and plaintiff has not 

ever set forth that any defective condition existed at the swinging doors involved in the alleged 

accident. Plumb Door did not perform any work on the door which plaintiff alleges caused 

his accident nor did they direct the plaintiff to the subject door. It is also undisputed that Plumb 

Door, Inc. did not own the property where the accident occurred; it did not owe a duty of care to 

the plaintiff, it did not have any contract creating a duty of care; it did not have any notice of any 

alleged defective condition; and it did not perform any maintenance work on subject doors. 
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Analysis 

It is well settled that where a defendant i s  the proponent of a motion for summary 

judgment, the defendant must establish that the “cause of action . . . has no merit” (CPLR § 

3212[b]), sufficient to warrant the court as a matter of law to direct judgment in his or her favor 

(Bush v SL Claire‘s Hosp., 82 NY2d 738, 739 [ 19931; Winegrad v New York Univ. Med. Ctr., 64 

NY2d 851, 853 [1985]; Wright v National Amusements, Zm.,  2003 N.Y. Slip Op. 51390 [U] [Sup 

Ct New York County, 20031). ‘rhus, thc defendant, as proponent of a motion for summary 

judgment must advance sufficient “evidentiary proof in admissible form” to demonstrate the 

absence of any material issues of fact ( Winegrad v New York Univ. Med. Ctr., supra; Zuckerman 

1’ City of New York, 49 NY2d 557, 562 [ 1%0]; Silvermun v Perlbinder, 307 AD2d 230, 762 

NYS2d 386 [ lSt  Dept 20031; Thoinns vHolzberg, 300 AD2d 10, 11, 751 NYS2d 433,434 [ l ”  

Dept 20021). 

Alternatively, to defeat a motion for summary judgment, the opposing party must show 

facts sufficient to require a trial of any issue of fact (CPLR (j3212[b]). Thus, where the 

proponent of the motioii makes aprimufucie showing of entitlement to summary judgment, the 

burden shifls to the party opposing the motion to demonstrate by admissible evidence the 

existencc of a factual issue requiring a trial of the action, or to tender an acceptable excusc for his 

or her failure to do so (Vcrmette v Kenworth Truck Co., 68 NY2d 714, 717 [1986]; Zr~kerinnn, 

suprci at 560, 562; Forrest v Jewish G r d l  for the Blind, 309 AD2d 546, 765 NYS2d 326 [ 1” 

Dept 20071). The party opposing the motion must set forth evidentiary proof in admissiblc forni 

and “must assemble and lay bare [its] affirmative proof to demonstrate that genuine issues of fact 

exist” (Zuckerman, mpru at 562; Korrfeld v NRX Technologies, Inc., 93 AD2d 772 [ 1st Dept 
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19831, uffd, 62 NY2d 686 [1984]). 

Contrary to plaintiffs’ contention, the Court may consider the documentary evidence, i. e . ,  

the deposition transcripts and all other reports that were identified at the pertinent depositions of 

the parties, to ascertain whether defendants have established their entitlement to judgment as a 

matter of law. A party can prove aprima facie entitlement to summary judgment through the 

affinnation of its attorney based upon documentary evidence (Prudential Securities Inc. v 

Rovello, 262 AD2d 172 [ 1 st Dept 19991; Zuckerrnan, supra [The affirmation of an attorney, evcn 

if he or she has no personal knowledge of the facts, may, serve as the vehicle for the submission 

of acceptable attachments which do provide “evidentiary proof in admissible fonn,” e. g . ,  

documents, transcripts]; Hoefltier v Orrick, Herrington & SutcliffLLP, 61 AD3d 614, 615 [ 1” 

Dept 2009](“The fact that defendant’s supporting proof was placed before the court by way of an 

attorney’s affidavit annexing . . . plaintiffs deposition testimony and other proof, rather than 

affidavits of fact on personal knowledge, does not defeat defendant’s right to summary 

judgment’,)). The cases citcd by plaintiffs in this regard are inapplicable. 

Turning to the merits, in order to make out aprima facie case of negligence in cases 

involving defective or dangerous conditions present on property, a plaintiff must “demonstrate 

either that the defendant created the alleged hazardous condition or that the defendant had actual 

or constructive notice of the defective condition and failed to correct it” (Mitchell v City ofNew 

York, 29 AD3d 372, 815 NYS2d 5 5  [l” Dept 20061). To constitute constructive notice, a 

dangerous condition must be visible and apparent, and it must exist for a sufficient length of time 

prior to the accident to permit the defendant to discover and remedy the condition (see Gorrlorz v 

American Museum of Naturul Histov, 67 NY2d 836, supra; see also Segretti, 256 AD2d 234, 
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supra; Lemorida v Sutton, 268 AD2d 383, 702 NYS2d 275 [ l”  Dept 20001; Guttierez v Lenox 

Hill Neighborhood House, Itic., 4 AD3d 138, 771 NYS2d 513 [ l“  Dept 20041; Budd v Goihant 

IIouse Owners Corp., 17 AD3d 122, 793 NYS2d 340 [ 1 Dept 20051). Where a defendant 

moves for summary judgment, i t  has the burden in the first instance to establish, as a matter of 

law, that either it did not create the dangcrous condition which caused the accident or that it  did 

not have actual or constructive notice of the condition (Mitchell, citing Gicrffriridcl v Metro N. 

Commuter R.R. Co., 279 AD2d 403,404,720 NYS2d 41 [l” Dept 2001 J (“ . . .it is not plaintiff‘s 

burden in opposing the motions for summary judgment to establish that derendants had actual or 

constructive notice of the hazardous condition”)). 

Notwithstanding the additional reference in the Bill of Particulars to “revolving” doors, 

plaintiff stated at his deposition and in his affidavit in opposition, that he was injured when he 

was entering through the swing doors at the Madison Avenue entrance of the premises. 

Plaintiffs testimony also establishes that he did not see anyone experience similar problems with 

the subject doors or was aware of complaints regarding the subject doors. However, Macklowe 

failed to cstablish, as a matter of law, that no work was performed upon the subject swing doors 

prior to the accident or that the subject swing doors were not dangerous or defective at the time 

of the accident. Macklowe relies upon plaintiffs deposition testimony, several incident reports 

prepared after the accident, and Plumb Tnc.’s invoice for work perfornicd to the revolving door 

on the date of the accident. 

First, plaintiffs testimony that a gust of wind pushed the swinging doors upon him does 

not cstablish that the swinging doors were maintained in a reasonably safe manner or that such 

doors were not dangerous or defective. Further, the incident reports merely confirm that plaintiff 

11 

[* 12]



was injured due to his use of the subject door. Notably, one incident report states that “door 

closed too fast on” plaintiff. Further, Macklowe’s contention that “there is no indication in the 

invoice from Plumb Door of any defects or need for repairs in the ‘swinging doors’ at the 

Madison Avenue entrance on the date of this incident” is plainly insufficient. Such invoice 

speaks only to the condition of the unrelated revolving door on the date of plaintiffs accident. 

Furthermore, Macklowe produced no deposition testimony or affidavit from a Macklowc 

representative with knowledge, affirniatively stating that no complaints were received or work 

was performed as to thc subject swing doors for any particular time period prior to plaintiffs 

accident. The Plumb Door invoice for the date of the accident does not establish that no othcr 

work was performed or requested for the swing door for any period prior to plaintiffs accident. 

And, that plaintiff “will be unable to establish that the condition which allegedly caused his 

injury” was created or Macklowe or that Macklowe had knowledge of same, as Macklowe 

contends, does not establish that Macklowe maintained the premises in a reasonably safe 

condition or lacked notice of any defective condition of the subject door. Macklowe’s failure to 

make apriniu facie of showing of entitlement to judgment as a matter of law results in the denial 

of its motion, regardless of the sufficiency of the opposing papers (see Pnppalurclo v New York 

Ilealth &Racquet Club, 279 AD2d 134, 718 NYS2d 287 [lst  Dept 20001 citing Lesocovich v 

180 Madison Ave. Corp., 81 NY2d 982, 985, 599 NYS2d 526; see D i m  v Nunez, 5 AD3d 302 

[ 1 st Dept 20041). Therefore, Macklowe’s motion for summary judgment is denied (Whitley v 

BtlSfalo Mun. IIousing Auth., 34 AD3d 1368, 824 NYS2d 509 [4‘” Dept 20061 (“Although 

defendant established that plaintiff did not report the condition to 

that no one else had reported the condition and therefore failed to 

it, defendant did not establish 

establish that it lacked actual 
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notice as a matter of law”).2 

As to Plumb Door Inc., there are three situations in which a party who enters into a 

contract to render services may be said to havc assumed a duty of care-and thus be potentially 

liable in tort-to third persons: (1) where the contracting party, in failing to exercise reasonable 

care in the performance of his duties, “launche[s] a force or instrument of harm”; (2) where the 

plaintiff detrimcntally relies on the continued performance of the contracting party’s duties; and 

(3) where the contracting party has entirely displaced the other party’s duty to maintain the 

premises safely (Espinul v Melville Snow Contractors, Im., 98 NY2d 136 [2002]). 

Plumb Door Inc. established its entitlement to judgment as a matter of law by 

demonstrating that it did not owe a duty of care to the plaintiff by virtue of Plumb Door Inc.’s 

limited revolving door repair work, The deposition of Magaraci establishes that Plumb Door Inc. 

was in the business of performing revolving door maintenance and repairs on an as need basis, 

and the record indicates that there were 110 contracts between Plumb Door Inc. and Macklowe 

such that Plumb Door Inc. displaced the Macklowe’s duty to maintain the premises safely. 

Further, the Invoice to Plumb Door, Inc. states that it “[plrovided door services on Thursday, 

March 10, 2005 at 767 Fifth Avenue to the north revolviizg door on Madison Avenue. . . .” 

There is no reference in the Invoice to any other door at the premises, Therefore, the record 

establishes that Plumb Door Inc. did not “launch” a force or instrument of harm, that plaintiff bir 

riot detrimentally rely on Plumb Door Inc.’s continued performance of its duties, and that Plumb 

’ The Court notes that the deposition of Macklowe’s Manager of Engineering, Staub, submilled by its co- 
defendant Plumb Door, indicates that Staub was not asked to perform a search for any documents and that “Paul 
Gordon or Rod Johnson” of Macklowe were responsible for inspecting the premises. Slaub did not h o w  whether 
Plumb Door would have performed maintenance on the revolving or swing doors, or if any other company performed 
such work. Staub also did not know who iiistnlled the subject swing door, if records wcrc retained concerning such 
installation, or whether inspections were in fact performed upon the swing doors. 

13 

[* 14]



Door Lnc. did not entirely displace Macklowe’s duty to maintain the premises safely. Thereforc, 

since plaintiff failed to raise an issue of fact as to whether Plumb Door Inc. owed plaintiff a duty 

of care under the circumstances, Plumb Door Inc. is entitled to summary judgment in its favor. 

Finally, it is undisputed that Plumb Door NY was incorporated after the date of the 

alleged accident and thus, summary judgment dismissing the complaint as asserted against it is 

warranted. 

Conclusion 

Therefore, based on the foregoing, it is hereby 

ORDERED that the motion by Fifth Avenue 58/59 Acquisition Co. L.P., Fifth Avenue 

58/59 Acquisition Co. GP Corp., Fifth Avenue 58/59 Acquisition Co., LLC, Macklowe 

Management Co., Lnc., Macklowe Management, LLC, Macklowe Properties, Tnc., Macklowe 

Properties, LLC for summary judgment dismissing the plaintiffs’ complaint and all cross and 

counter-claims as asserted against them, is denied; and it is further 

ORDERED that the motion by Plumb Door, (NY) Inc. and Plumb Door, Inc. for summary 

judgment dismissing the plaintiffs’ complaint and all cross and counter-claims as asserted against 

them, is granted, and the complaint and all cross and counter-claims asserted against Plumb 

Door, (NY) Inc. and Plumb Door, Inc. are severed and dismissed; and it is further 

ORDERED that Plumb Door, (NY) Inc. and Plumb Door, Inc. shall serve a copy of this 

order with notice of entry upon all parties within 20 days of entry. 

ORDERED that the Clerk may enter judgment accordingly. 

This constitutes the decision and order of the Court. 

Dated: Febniary 2,2010 

PON. CAROL HXVEAD 
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