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Plaint i ffs , 
- v -  

Mici-osoft Corporation and Does 1 - 1  00, iriclusivc 

‘I’his decision and order coiiccws the portion of this class action scttlcment dealing with 

tlie award of attorneys’ fees, expenses and the incentive award to the class representatives. On 

JUIY 19, 2006, after a fairness hcaring, I approved the scttlement of this class action because I 

found it  was fair, reasonable aiid adequate as to, and in the bcst interests of, cach of the settling 

partics and thc Class rncinbers (the “Prior Decisioii”). In approving this scttleineiit, 1 spccitically 

corisidercd all objcctioiis filcd with the Court or servcd upon cowisel, but deterniincd that, under 

the circuinstances, the objcctions were not grounds for denying approval of the scttlcnient. In tlie 

Prior Decision, I did not addrcss the reqiicst of plaintifl’s counscl [or $23.5 million dollars in 

Tees, prei-kiTing to wait lo  sec thc extent to which the class menibcrs submitted claims. (See Prior 

Decision at pg. 2). On November 14, 2006, I ordered Microsoft Corporation (“Microsoft”) to 

pay to plaintiffs counscl $5.1 million, represciitiiig 5 % of the claims that liad been SLibniittcd at 

that point. (November 14, 2006 Prior Decision at 4). 

I also ordcrcd the exclusion of attoiiieys’ fecs, expenses atici the amounts tlic named 

plaintiffs were to reccive from the value of the seltlenicnt. (Novenibcr 24, 2006 Prior Decision at 

2). Tlic claims pcriod has now closed. Thc seltlenicnt administrator has received 102,277 
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Standard Claims arid 3,303 Volume Claims that werc post dated on or belore the January 3, 

2007, tlic claiiiis deadline. (See Affirmation of Daniel Hurne. Dated Januaiy 31, 2007 at 11 7). 

Plaintiffs’ couiisel estirnatcs that tlic value of those claims is $1 12,773,769 aiid that the number- 

of claiiiis represents a 32% claims rate. (Id.) Accordingly, plaintin‘s’ counsel estimates that the 

tolal value oI the settlement is $182,886,885, including tlic q>pre.s componeiil and the cost of 

claims administration. (Id. al l[ 8). Plaintiffs’ fcc request ofS23.5 inillion is thcrcforc 12.8% o r  

the settlctncnt’s total value. 

The court has coiisidct-ed tlic following documents in asscssiiig attorneys’ fees: 

Plaintifis’ Memorandum of J,aw in Support of Application ibr an Award of Attorneys’ 
Fees and Rcimbursemerit of Expenscs datcd May 5 ,  2006; 

Plaintiffs’ Meniorandum ofL,aw in Support of Motion for Filial Approval of Selllenient 
dated May 5, 2006; 

Affidavit of Daniel Hii~iie in Support of Motioii for an Award of Attonieys’ Fees and 
lkiiiiburscnictit olExpemes, sworn to May 5 ,  2006; 

Allidavit of David S. Stelliiigs in Support of Motion for an Award of Attorneys’ Fees 
and Rcimbursenient of Expciises, sworn to May 4, 2006; 

ATfidavit of J .  Douglas Richards in Support oTMotion for an Award of Attorneys’ Fees 
and Reiiiiburseiiicnt of Expenses, sworn to May 4, 2006; 

AI‘fidavit of Profcssor GcorTrcy 1’. Miller, sworn to May 4, 2006; 

Affidavit oIRobert .I.Gralewski, Jr. in Support of Motion for an Award of Atlomeys’ 
Fees and Rcinibiirsemenl of Expetiscs, swoni to May 3, 2006; 

Affjdavit of Ryan C. Williams, swoni lo February 1, 2006; 

Arlidavii of Mark Bogen in Support of Motion for an Award of Attot-ncy’s Fccs aiid 
Reimbursement of Expciises (undated); 

Affirmation of1)aiiiel P. Chiplock, Esq. dated May 4, 2006; 
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Joint Afhi ia t ion of Plaintiffs’ Lead Counsel Daniel Hume, J. Douglas Richards and 
David S. Stellings (undated); 

Tlic objeclioris of various class members; 

Plaintiffs’ Rcply to the Objections to thc Proposcd Scttlcmcnt datcd .lune 6, 2006; 

Affirination of Daniel IIuinc in Fur&her Support olFee aiid Expciisc Application dated 
.lanLiary 3 1 ,  2007 

I. Calculation based upon Percciitage or  Recovery 

C‘PLR 909 statcs that “the court in its discrelion may award attonieys’ fccs to the 

reprcscntativcs o l  the class based on the reasonable value of legal services rendered.” 1 award 

attomcys’ fees 0[$16,459,819.60 representing 9% of the value of Ihe settlement. 

This award is appropriate for several rcasons. Becausc Microsoft has agreed to pay 

attorncys’ fccs separate fi-om the settlement, this award in no way diminishes the amounl of 

bcnclits to h e  class. ‘l’he results of the settlcmciit havc thc pntcntial to bcriclit thc class members 

as a wholc i n  a substaiitial way (over $183 million). In  addition, plaintiffs were able to avoid 

what would have beeii a difficult arid costly litigation. As this courl has previously discussed in 

its decision approving llie settlement, plaintiffs prcvailcd at thc dismissal stagc Lipon risky legal 

theories. Finally, this case differed lrom the class actions i n  other states against Microsoft 

because hcrc plaiiitir‘fs had to develop additional legal theories and undertake additional 

discovery from that which occiirrcd in the two actions the f d e r a l  goveimnent brought against 

Microsoft. (SLY Uuiled Slcrtcs v Microsoft, 56 F 3d 144s (D.C. Cir.) (Microsoft I), and [Jiiitecl 

S’l~iles v Microsqft, 84 F Supp 2d 9 (D.D.C.) (Findings ofFact), arid 87 F Siipp 2d 30 (D.D,C.) 

(Conclusions oi’l,aw), ilsf‘cf IYI  pur-t, rev’d in part, and rctnntirled 253 F 3d 34 (U.C. Cir.) 

[Microsoft TI]). Accordingly, the lee of $ 1 6 , 4 5 9 , ~  9.00 is fair, reasonable and adeqLiate. 
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Plaintilk’ counsel requested an award of $23.5 million. I-Iowever, this high a fee is not 

warranted. Although plaiiitifi’i’s have cited material where courts have awarded a higher 

percentage o l  the total settlement, this i s  a coupon scttlcmcnt. Coupon scttlciiients have Mlen 

under much ciiticisiii lately lor hiling to providc the class with much of a hcncfit compared to 

the large attoiiieys’ fees that the plaiiitiIIs’ attorneys o h n  receive (See, c , g . ,  Thomas M. Smith 

and Natalie S. Watson, “Fedeiwl Court l h w s  Roadinup for S‘crtiti?iy ofAttorrie.y ‘.r. F ~ e s  in 

’Coupmi ’ SCttlcmCnfs” Legal Backgrounder, Vol. 21, No. 14 [April 7, 2006l). Coiicern over thc 

fairncss of coupon scttlcinciits i n  part prompted Congress to enact the Class Action Faiiiiess Act 

(“CAFA”) iii 2005. CAFA specifically addresses fcdcral court awards of attorneys’ fees in 

coupon settlements. For example, CAFA precludes the calculation of attorncys fees 011 the basis 

ofaiiy portion ofcyprm relief h a t  might Ioim part o h  settlement. (Sce 28 U.S.C. 4 1712[e]). 

Noi- can a fcderal court calciilate the lee award on the value or  unredeemed coupons (28 U 3 . C  

171 2[a]). Hcrc, tlic bulk oi‘ the objectioiis coiiiplained about how disproportionate tlic fccs 

plaintiffs’ counsel had requested were to what the class iiieriibers expected to reccivc. T ~ L I S ,  

givcn tlic nature or  this coupon ~ c t t l c ~ c i i t ,  a higher award woirld not bc appropriate or 

rcasonahlc. 

Thcrc liavc bceii similar class action lawsuits involving Microsolt in niaiiy otlicr 

jurisdictions. I n  tliosc actions whcrc tlic face value oi-settlement is higher, tlic attorncys fces 

represent a lower pcrccntagc ofthat facc valuc. The two scttlciiiciits with face values higher than 

New York’s wcrc in Florida and in Califorilia. JII Caliloi-nia, tlic facc valuc of the selllement was 

apparently $1 - 1  billion while attorncys I’ccs werc $101 million. This rcprcsciitcd 9.17% of lhe 

value of the selllement. In Florida, the face value of the settlement was $202.80 inillioii wliilc 
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tlic attonieys fecs of$16.874 million reprcsented 8.32% of the total valuc of the settlement. (IH 

re Sotith Llakoru Microsoft Arttitrust Litigution, 707 N W2d 85, I08 [South Dakota 20051). 

Here, by comparison, tlic face value of the settlemcnt is $182,SS6,885. The attomcy fccs 

of $1 6,459,819.60 reprcscnts 9% of the valuc of the settlement, a slightly lower percent than 

what thc court awarded in California, but iiiore than what tlic Florida court awarded. This 

riumbcr is also gencrous to plainliff s counsel because the face value of$l82,886,885 assumes 

that all claims will be redeemed, an unlikely cvcnt. 

Thus, Microsof1 must pay to plaintiffs’ counscl $1 1,359,s 19.60 representing the balance 

011 $1 6,459,819.60. Because the c o u ~ t  is awarding attorneys fccs 011 the basis of perccntagc of 

recovcry, there is no reason lo address thc coiiceim of one objector that the court should allow 

public disclosui-e of privilcged tiine sheets. 

11. Cross-Check Based 011 Lodestar 

The court prefcrs the percentagc of recovery nicthod to detennine an award ol.attoiiieys’ 

fees in a class action. The lodestar method has the potcntial to lead lo inefficiciicy and resistancc 

to expeditious settlemcnt because it  givcs attorneys an incentive to raise thcir fccs by billing 

more hours. (Sce It1 IT New Mexico Iticlirccl Piudinsers Microsojt Corptw/ioti Aiitilrirst 

Litigalioiz, 2006 WL 3913341 at * 1 1  [N. M. App. Novcmbcr 15, 2006l). Nevcrthcless, the 

lodcstar method can serve as a cross-check on thc rcasoiiableness of fccs a court awards undcr a 

perccntage of recovciy approach. 

Hcre, the lodestar aiiioiint also supports the award of $16,45O,S19.60. Initially, plaintiffs’ 

counsel claimed that attoilley time spent on this case was worth about $ 1  1 ,1  15,354.75 million. 

Counscl reqtiestcd a 2.1 lodestar on that amotinl to justiry their fee request of $23.5 million. I n  
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the November 14, 2006 Prior Decision, I ordcred counsel to recalculate thcir lodestar subtracting 

out those fccs that thc attoimeys billed prior to September 17, 2002 because, prior to that date, 

counscl had been pursuing a legal theory conlrary to established New York precedent and I did 

not bclicve that attorney time spent pursuing that theory provided any benefit to the class. 

Plaintiffs’ couiiscl subscquently infonucd tlie court that the recalculation equalcd a total lodestar 

of $1 0,768,987.25 and rcqucstcd a multiplier 012.18 on that number. 

$16,459,819.60 represents a multiplier of I .53 to rcward plainliffs for prevailing on the 

ricwcr, risky legal strategy and then successfully ncgotiating a favorable scttlement. Cotinsels’ 

liourly rates do not appear out of the ordinary for this New York Metropolitan area. The finns 

also appear to have inade an effort to use lowcr paid associatcs whcncvcr possiblc. Thercfore, 

the rates arid time do not appcar to bc unrcasonable. In addition, tlie quality o l  the represcntatioii 

of the plaintiffs’ class was cxccllent. IIowever, tlie court is reluctant to apply a higher multiplier. 

Plaintiffk used five separate law firms to pursue this case. Co~msel have not inadc any cl‘fbi-t to 

justify to thc court the duplication of effort inhcrcnt in this kind ofarrangciiiciit. Also, givcn that 

this is a coupon settlement, the court cannot see any reason to apply a multiplicr any grcatcr than 

1.53. 

111. Expc11ses 

Class cotirisel have not stipportcd a separate award of expenses of$1,844,5 16.77. As an 

initial problcin, plaintiffs havc niadc ti0 nttciiipt to cull out the portion oIexpenses that they 

incurrcd prior to Seplenibcr 17, 2002. In addition, as slated earlier, five law finiis represented 

plaintiffs, Nothing in the record indicates how these five firms split responsibililies while the 

domiiiciits plaintiffs have providcd raisc the possibility of duplicative expenses For example, thc 
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while Lieff Cabraser Hcimami & Bernstein, LLP incui-rcd $18,!102.62. Were thcse for the sanie 

trips that only nceded m e  set of attorncys? Milbcrg Wciss Bershad & ShuIman, LLP 

(“Milberg”) incuixd $14,1120.76 for cxperts while Kirby claims to havc iiic~irrcd $125,3 16 it1 

expert l‘ecs. Wcre Ihcse fccs for the satiie or different c,xperts‘? Moreover, counsel havc 

apparently mixed in items ofovcrhead, such as Wesllaw or Lexis research. This is not 

coinpensablc as ail expcnse. (See, ’.g. Bell v. JZeltt~.sIq~, 2003 WL 2 1057630 at “7 [Sup. Ct. N.Y. 

C‘ty. March 27, 2003]). 

In addition, Milberg claims to have incurred $275,000 in “Assessmcnls”, but thc court is 

not sure to what “Asscssriiciits” rckrs. Kirby claiiiis it spent $293,615.69 in “Cost Funds” but 

again thcre is no dcscription ofwhat “Cost Funds” arc. Also, plaintiffs did not provide tlic court 

with a brcakdown rcgarding expeiiscs so the court is at a loss to rcview them properly. ( (J” 

Kleiti v. Ruherl ’s /irnericari Gow7nef Fond, h c .  28 AD2d 63, 75 [2d Dep’l- 20061 [insufficienl 

support for fcc award where afhmations contained oiily brief and ~cne ra l  dcscriptions of the 

work the f‘im performed arid only included total hours pcr attorncy.]). 

1V. Award to Narncd Plaintiffs 

The Scltlenient Agrecment awards an incentive of $7,500 lo cach of the named plaintifk. 

‘Ihis award is reasonablc. It rewards Ihc named plaintiffs h r  the efrort and inconvenicnce of 

consulting with couiisel over the many years this case was activc and for participating in 

discovery, iiicludiiig dcpositions. 
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Accordingly, it is 

OIiDEKED THAT dcfendant Microsoft Corporation pay $1 1,359.81 9.60 to plaintiffs’ 

counscl rcprcsciitiiig the balance oii tlie h a 1  fee award, the court having awarded $5.1 millioii in 

an earlier interim ordcr dated Novcriibes 14, 2006; and it is further 

ORDERED THAT defendant Microsoft Corporation pay to each named plaintiff the siim 

of !$7,5OC).OO; and it is fiirther 

ORDERED THAT plaintifk’ request for an award based on attorney expenses is denied; 

and it is furtlicr 

ORDERED THAI’ plaintiffs’ counsel are dircctcd to rctricvc tlic tiiiic shccts thcy 

submitted in  camera from chainbcrs within 20 days of the date of this decision and order; 

otherwise thc court will discard them. 

Dated: Fcbruary b o 0 7  

,1 
/ i  
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