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SCANNED ON 21412010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justlce 

PART 59 

603701 12008 Index No.: 

Motion Date: 09/22/09 

Motion Seq. No.: 001 

Motion Cal. No.: 

WELLS FARGO TRADE CAPITAL SERVICES, I N C . ,  

Plaintiff, 

- w -  

BLAIR MILLS, LLC, 

Defendan t ,  

The following papers, numbered 1 to 6 were read on this motion for summary judgment and cross 
motion for default on counterclaim for failure to reply 

PAPERS NUMBERED 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Notice of Cross MotiodAnswering Affidavits - Exhibits 

Replying Affidavits - Exhibits 
- "4 

Cross-Motion: Yes 0 No 

Upon the foregoing papers, 

Plaintiff WELLS FARGO TRADE CAPITAL SERVICES, INC. ( " i . 2  1s 

Fargo") moves for an Order granting a summary judgment against 

the defendant BLAIR MILLS, LLC. ("Blair Mills") * Blair Mills 

opposes t h a t  motion and cross-moves for a default judgment on the 

counterclaim interposed in its Answer for Wells Fargo's f a i l u r e  

to r e p l y  to same. Most confusedly, Blair Mills appends a copy nf 

an Amended Answer and Counterclaims t h a t  asserts an additional, 

counterclaim for breach of contract concerning "charge backs" 

Check One: 0 FINAL DISPOSITION NON-FINAL DISPOSITION 

Check If appropriate: 0 DO NOT POST 0 REFERENCE 

[* 1]



t h a t  it i n t e n d s  “to a s s e r t  a s  s o o n  a s  practicable”. Wells F a r g o  

opposes t .he  cross-mot.  i o n  a n d  append:l; a Reply t . ( j  [:Lie C o u n t e r c l L ~ i m s  

t h a t  a r e  i r i t e r p o s e d  i n  B1ai.r  M i l 1 . s ‘ ~  Amended Answcr .  

The  c o u r t  m u s t  deny B l a i r  Mills‘s m o t i o n  f o r  a d e f a u l t  

judgment  or1 t h e  C o u n t e r c l a i m s  a s s e r t e d  in i t s  Answer/Arnended 

Answer .  Wells Fargo  is c-:(:)r,rei:t. t.hat_ a s  i t  moved f o r  summary 

j udyment on t he  pleadinqs h e f o r e  i t.s t. i rile to r epl y ((1 t..kie> 

c o u n t e r c l a i m  h a d  expired, i t  met the  r e q u i r e m e n t  f o r  an  e x t e n s i o n  

o f  time to r e p l y .  Dolqin Enterprises, L t d  v C e n t r a l  A d j u s t m e n t  

B u r e a y ,  L n c . ,  1 1 8  AD2d 680 ( 2 d  Dept 1 9 8 6 ) .  Morever, Wells 

F a r g o ’ s  Reply t o  t h e  Amended Answer and C o u n t e r c l a i m s  appended  t o  

i t s  r e s p o n s e  t o  B l a i r  M i l l s ’ s  c ross  mot-ion i s  t i . m e l y  w i t - h  regard 

t o  B l a i r  Mills’s p r o p o s e d  Amended A n s w e r  a n d  Coun t . e rc l a i rns  

a t t a c h e d  t o  s u c h  c r o s s - m o t i o n .  

Wi th  respec t  t o  Wells F a r g o ‘ s  m o t i o n  f o r  summary j u d g m e n t ,  

B l a i r  Mills a r g u e s  khat t .he c o u r t  s h o u l d  not. erit.ert:ai n s u c h  

mot . ion b e c a u s e  Well s Fa rqo’ s pape r  s ; d r e  p rocedi j ra  1 I y d e f e r t  i ve i 11 

that t h e y  do not i n c l u d e  a copy of  any uf t h e  p l e a d i n g s ,  

incli,idi.rig t.he summons and  c o m p l a i n t  a s  r e q u i r e d  pur - sua r i t  t o  CPT.,R 

5 3212(b). A c o p y  of  t h e  c o m p l a i n t  i s  n e c e s s a r y  t o  e n a b l e  t-he 

court t o  d e t c r m i n e  t-he m o t i o n ,  and  the f a i  liure of t h c  p a r t i e s  t o  

a t t a c h  a c o p y  of the  p1eading:I; c :ould r c s u l t  i n  ;in au tomat i c :  

d e n i a l  of  t h e  m o t - i o n .  A l i z i o  ‘v E’c!rpi(?narlo, 2 2  5 A D 2 d  72 3 (2cI rkp t .  

1996) . However, b e c a u s e  t h e  complaint .  i n  t h i s  a c t i o n  had b e e n  
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filed with the court p r i o r  to the filing of the instant motion, 

the mandates of CPLR 2214 c have been sufficiently met so as to 

cvriclude that the Complaint is “already in the possession 01’ the 

court. 

F u r t h e r  , with respert to the Complaint., A n s w e r  , Amended 

Answer and Reply, any technical procedural e1‘1ors in the o r i g i n a l  

motion have been cured by defendant’s cross motion and Wells 

Fargo’s reply papers, so that the substance of the motion may he 

considered and Blair Mills claims no prejudice as a result of the 

omissions in the initiatory motion papers. 

Therefore, the court also must grant Wells F a r g o ’ s  summary 

judgment on “Count  One”, “Count Two“ and “Count Three” of its 

Complaint, and dismiss the Counterclaims interposed in Blair 

Mills’ Amended Answer. 

With respect to “Count O i i c ” ,  there is no dispute that. nor- 

party Frontier Spinning Mills, I n c : .  (“Frontier S p i r - i n i n g ” )  s o l d  

certain goods having a value of $72,763.22 t.o Blair Mills. 

Frontier Spinning assigned s u c h  Blair Mills account. receivables, 

i. e. the i n v o i c e s  f o r -  the goods,  t.o pl airit.iff Wells Eargo Trade 

Capital Services, lrnc. (”Wells b ’ a r y o ” )  the fact-or, at. a di5:countI 

in exchange for cash. Blair Mills does not disput-e t-hat. under 

the Factoring Agreement .  bet.weeri it and Wells F a r g o ,  upon t h e  

a s s i g n m e n t  of the Frontier Spinning accounts r ece ivab le  t.o Wells 

Faryo, Blair Mills became obligated to remit paymcnt. for t h e  
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goods, known as Ledger Debt, to Wells F a r g o .  Further, there is 

no disput-e t.hat under such Agreement, Blair Mills is ob1 icjated t o  

pay interest. or)  a n y  unpaid i n v c j i c e s .  Wells F a r g o  has  established 

that interest on such invoices has accrued from the date t h . a t  

Wells F’argo made due demand for payment of the invoices. 

In connection with “Count Two”, pursuant to the Agreement, 

Blair Mills agreed to pay Wells Fargo a minimum aggregate 

factoririy coimiissiori  01 $50, 000 f o r  each  calendar y e a r  p l u s  

interest on the unpaid balances for factoring commissions. Having 

paid Wells Faryo only $3,909.79 toward Wells Fargo‘s factorir-iy 

commission for calendar year of 2008, Blair Mills owes Wells 

k’argo $46,090.21, plus fees and interest- on that amount. Blair 

Mi 11 s has r i o t  est ab 1 i s tied any w a i v e r  of t. h e  mi r i  irnum C o m m  1. s s i on 

f ee  f o r  2 0 0 8 ,  g i v e n  the no  w a i v e r  “ u n l . e s s  in writing” provision 

of the Agreement and Blair Mill’s failure to offer any evidence 

that Wells Fargo manifested assent to any purported o r a l  

modification. 

As f o r  “ C o u n t  T h r e e ” ,  in the  Aqr-eernent Blair. Mills agreecl t.o 

reimburse Wells E’argo f o r  the amount of a l l  costs, including 

attorney‘s fees, in connection with enforcement of such 

Agreement. As a mat.tcr of fact arid law, Wells Farqo h a s  

established that B l a i r  Mills is 1 j a b l e  for 311. ~i t . t . ( . ) r r ieys  fees  ai-id 

i: (-1 s t. s i ri c: 1.1 I‘ L e d i n t. h i. s a c t 1 on . 

-4- 
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Blair Mills‘s Counterclaims l a c k  merit, as they are 

c o n t r a r y  to the explicit terms of the Agreement. Blair Mills is 

entitled to no offset f o r ‘  the Alran S a l e s  invoices, which Blair 

Mills purported to assign to Wells Fargo, since Alran Sales has 

recourse with respect. to t.he qoods  re la t -ed  to such invoices. 

Blair Mills only billed Alran Sales for the sale of such goods ,  

b u t  never delivered t.he goods to Alran Sales, b u t  held them. 

Wells Fargo is correct that such “bill and hold” sales .are not. 

subject to its credit approval since all of the rights associated 

with the receivables have not. been transferred to R l r a n  S a l e s ,  as 

required under paragraphs 1.2, 2.1 and 6.2 of the Agreement. O n  

the same basis, Blair Mills has no cognizable counterclaim for 

wrongful charge backs  against Wells Fargo f o r  the Alran Sales 

invoices. Since the goods were never delivered, it cannot be 

said even that Alran Sales constituted the eventual buyer or- that 

Alran Sal .es  would not. have a dispute conceri-ling the goods that. 

were the subject of the unpaid accounts. Under such 

circumstances, Wells F a r g o ,  as the factor, would have had the 

coni:ractual ri ght. 01 charge back  without verifyi rig the m e r , i t s  o f  

.such disput.e. See Tex SLvles G r o ~ ~ p , T n r .  v .  Republicr: E’act .nr-s  

Corp. , 106 A02d 257 (1” k p t .  1984). 

A c c o r d i n g l y ,  it. is h e r e b y  

O R D E R E D  that defendant s cross-mot.ion f o r  a default j udyrnenI r  

is D E N I E D ,  and the Amended Answer a n d  Count-er-claims a n d  (.he I < e p l y  
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t o  C o u n t e r c l a i m s  are deemed served arid filed nunc:  p r o  tunc:;  and 

i t  is further 

ORDERED t h a t  t h e  plaintiff’s motion for summary judgment  on 

“Count  O n e ”  arid “Coun t  Two” of t h e  Complaint i s  GRANTED arid 

d e f e n d a n t  i s  l i a b l e  t o  p l a i n t i f f  i n  Che ;irnount of $11 9, 929. 38 on 

such claims, arid tic C u u n t e r c l a i r n s  are D I S M I S S E D ;  a n d  i t  i s  

f u r t h e r  

‘ORDERED t h a t  plaintiff‘s m o t i o n  f o r  summary judgmeiit on 

“Count Three” of t h e  Complaint i s  GRANTED t o  t h e  extent t h e  

d e f e n d a n t  i s  l i a b l e  t o  p l a i n t i f f  on such cl .a im;  and  i t  i s  f u r t h e r  

ORDERED that t o  d e t - e r m i n e  the  amount o f  darnages w i t h  respect. 

t o  ”Count  Three” f o r  reasonable a t t o r n e y ‘ s  fees ,  

s h a l l  s e rve  o n  d e f e n d a n t ‘ s  c o u n s e l  arid file with t h e  Supreme 

C o u r t ,  New York County, Clerk of Part 50 R a copy of this Order 

with notice of e n t r y  a n d  ( 2 )  t h e  p a r t i e s  s h a l l  at.T.end a hear ing  

(1) p l a i n t i f f  

t o  r e p o r t  on t h e  amount of t h e  reasor-1ab1c a t t o r n e y ‘ s  fees 

i n c u r r e d  b y  p l a i n t i f f  i n  p r o s e c u t i n g  this a c t i o n  before a Special 

R e f e r e e  a t  a time, place a n d  d a t e  t o  be set by the C l e r k  of F a r t  

50R, who will. to n o t i f y  the p a r t i e s  o f  t h e  time, p l a c e  and date 

of  s u c h  h e a r i n g ;  and it_ i s  f u r - r h e r  

ORDERED the r e f e r e n c e  is t:o be r u r ~ ( ? u c : t e ( l  ,.din(=i l:hc ~ e p ( . ) r  t 

filed pursuant to CE‘LR 4320, a n d  t h e  S p e c i a l  Kefecee s h a l l  h e a r  
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O R D E R E D  that pursuant to C P L R  4403, a n y  party may move to 

confirm OL r e j e c t  the report of the r e fe ree  to r e p o r t ,  and s h o u l d  

no issues remain to be decided the c n u r - t  s h a l l  render decision 

d i r e c t i n g  j u d y i n e n t  in this a c t - i o r i .  

This is the decision and o r d e r  of t he  court. 

Dated: January 29, 2010 ENTER: 

J.3 .L .  DEBRA A. JAMES 
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