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Plaintiff, 

-against- 

TATIANA ALEKSA and ANDREY ZHUKOV- 
KHOVANSKIY, 

Defendants and Third-party Plaitltiffs, 

-against- 

GREEN TURTLE REALTY COW., 

Index No. 109670/06 

Order, dated August 14,2009, which, inter alia, granted summary judgment to the defendants 

and dismissed the third-party claims. 

Plaintiff, Adrienne Telemaque, the seller of a cooperative apartment, commenced the 

within action in July 2006, seeking to retain the defmdanthuyera’ down payment as liquidated 

damages for their alleged breach of the parties’ Contract of Sale reg&- Tclemaquc’s . 

apartment. On a motion for s m  judgment, this court found that the conditions of the 

Contract of Sale had not been met and that defendants were entitled to the return of their down 

payment plus interest as of April 2006. 

Telemaquc now seeks to ronew on the following grounds: (1) plaintiff offered to return 

b entire down payment to the defendant/buyers, but they refbsed becaw t h ~ y  wankd to 
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continue their third-party action against the Cooperat. IC Board; ( ) the down payment in issue 

was stolen by plaintiffs closing attorney, so plaintiff could not =burn it; and (3) the parties had 

agrted to put the escrow deposit in an account which did not give intcrest at the statutory intorest 

rate of &e percent, and accordingly, the award of intMzst should be reduced. 

In support of her motion to rargue, Telcmaque argues that the defendadbuyers m not 

entitled to the down papent because they did not comply with the cancellation provisions of the 

Contract of Sale. 

A motion to renew under CPLR 222 1 is intended to alert the court to new or additional 

facts which, althou@ in existence at the time of the original motion, were unknown to the party 

seeking renewal, and therefore not brought to the court’s attention (WfZZhm P. Pahl &up. CUT. 

v Kassfs, 182 AD2d 22 [ld Dept), lv &missed in part, denied In part 80 NY2d 1005 [1992]; 

Fdey v Roche, 68 AD2d 558 [la Dcpt 19791). 

A motion for leave to reargue, “addressed to the discretion of the court, is designed to 

afford a party an opprhmity to establish that the court overiooked or rnisapprchcndcd the 

relevant facts, or misapplied any controlling principle of law“ (Foley v Roche, 68 ADZd at 567). 

& to that part of plaintiffs motion to reargue, plaintiff asserts that this court WBS 

unaware that the defendanthuycrs had failed to comply with the cancellation provisions of the 

Contract of Sale. The Contract of Sale provides, in paragraph 6.3, as follows: “Either party, after 

learning of the Corporation’s decision, shall promptly advise the other party thereof. . , . If such 
I 

consent is refused at any time, either Party may cancel this Contract by Notice” (Ciarlo Ma, Fx. , I 
G). On the prior motion, dofendanthuyers submitted a letter, dated Apd 5,2006, wherein tho 

dcfendadbuycrs canceled the Contract of Sale. That le& stated as follows: 
I 
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As we advised your office, we have received a letter from 
Grean Turtle Realty Corp. which denied our clients’ application to 
purchase the above refmend unit. A copy of said letter is 
annexed hereto. 

Please note that said lcttcr refers to an amended application. 
In fact, them was only one application fled. Nevertheless, in light 
of Said letter and pursuant to paragraph 6.3 of the Contract of Sale 
dated November 11,2005, the Purchasers hereby cancel said 
contract. 

Please return the contract deposit of $lO1,7W,OO to our 
office upon receipt of this correspondence. 

MAX D. LEIFER, P.C. 

Rivkin AfT. Ex. B). 

Upon receiving notification of the buyer’s cancellation of the Contract of Sale, 

Telemaque wrote the following letter to her attorney: 

Dear Mr. Berman: 

I received a copy of the letter from the Purchaser’s attorney which purports to 
cancel the contract and request the return of the contract deposit in the [sic] 
$1 01,799.00. 

This letter Will serve 3s notice that I object to the release of the escrow deposit to 
the Purchaser. 

In addition, in light of Purchaser’s default, this letter will furtbar serve as notice 
that I demand that the escrow deposit be immediately released to me. 

Thank you. 

Sincerely, 
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Adrienne Telemaque 

(Rivkin Aff., Ex. D). 

After Telemaque refused b return the down payment, the dcfendauthuym sought to initiate a 

claim against the Cooperative Board- Given the submission of these documents on the prior 

motion, plaintiff has failed to establish that this court overlooked the defencladbuym’s failure to 

cancel the Contract 

As to that part of the motion to renew, plaintiff alleges that several thnes after the 

commencement of this action, her attorney o f f d  to return the down payment to the 

defendantbuyem, but that they would not awept it bacausc they wanted to continue their third- 

party complaint against the Coopcxative Board, In order to be effective, a tender must be 

unconditional (Tanger v Ferrer, 49 AD3d 286 11‘‘ Dept 20081). Telemaque’s offer to m t m  th0 

down payment WBS conditional and therefore merely an offar of settlement, and not a bona fide 

tender. 

As to plaintiffs argument that she could not give the funds back, became they were 

stolen by her attorney, the parties have informed the court that both patties filed the necessary 

papers to establish a claim with The Lawyers Fund for Client Protection and that the Fund has 

agreed to reimburse either party for the theft. At any time during t h i s  litigation, tba plaintiff 

muld have relinquished her claim to the funds. 

Fhaliy, plaintiff assert8 that an awatd of intereat unfairly penalizes her, because she did 

not have the use of the funds during the pendency of this action. CPLR 5001 (a) providm that 

“[i]nterost shall bc recovered upon a sum awarded because of a breach of performance of a 

contract, or bercausa of au act or omission depriving or otherwise iaterfering with title to, or 
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posswsion or enjoyment of, property.” The statute mandates a prc-judgment award of interest 

for breach of contract (Brushton-Moria Cent. School Dht. v Thomas Assoc., 91 NY2d 256,262 

[ 19981; Solow v Wellner, 86 NY2d 582,589-590 [1995]). Plaintiff cites Manufacturer’s d2 

Trad2r.s Dusf Co. v Reliancs Ins. Co. (8 NY3d 583 [200fl) for the propsition that interest on an 

award is meant to compensate a party for the use of his money over time. However, 

Marqfucfurer ’s & Trader’s Trust Co. involved an interpleader action with the parties asserting 

competing claims to funds held by the Clerk of the Court. The Court of Appeals found that the 

mandate of CPLR 5001 (a) did not apply. The Court specifically noted that no claim was 

asserted, and no judgment awarded, against O’Brien for breach of contsact. Nor w89 there a 

judgment, or any basis for a judgment against O’Brien or Cives for intmfmnce with the Joint 

Venture’s possession or eqjoyment of property” (8 NY3d at 589). 

Accordingly, based upon the foregoing, it is 

ORDERED that the motion by plaintiff Adrienne Telemaque to renew andor reargue is 

denied. 
, / ’  

f Dated: February ,2010 
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