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SUPREME COURT OF THE SI'ATE OF NEW YORK 
NEW YORK c o r n  

PMntiffs, --- 
MICHAEL, P. OELBART, D.D.S., NElL KESSELMAN, 
D.D.S., ROBERT FREDMAN, D.M.D., OEtsART 
ANP WSELMAN, P.C., OELBART AND K E S S E W ,  
P.C, D/B/A FAMILY DENTAL OROUP, a d  FAMILY 
DENTAL OROUP, 

Indcx No. 11 1003/09 

P 

Dufsndantr m k  an ordw chmging venw bwd on the individual clefdmttd ud the 

motion is denied. 

Plaintifi r a d  dafondm~ on or about A u w  3,2009. Mor to that dab, plaintiffi Blad 

thc complaint in Naw Yo& County, basing venue on their tmliuf that Family Dental Oroup'r (tlm "Oroup") 
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mved by mail on October 26,2009. In thdr motion, c&fdants includo aflidavitu fbm nll of tbe 

Under C.P.L.R 9 S03(a), %e p l w  of trial strnll be in ths county in whlcb or# of thc 

plrtfss rddsd when it was cotnmd.n A mrporatlon in "deemed a residant of ths county Itl which Itr 

pincipl office is locntod*' C.P.L.R 8 503(c). lo ardor to pffectunta a changu of v u w  b a d  on m- 

rdtlumy, thedafaadnnt muat " m e r  writtm damaad thnttha action be tried ina wrrtrtyhespadfiorar 

propr." C.P.L.R Rule 5 1 1 (b). If tba plaintiff doas not eofl~nf to the change, the dafspdant b a  f l k  

(15) to malm a motion to chnnge vmw. Ip, If the fiftwnth day fhlls on a snhuby, Stday, or 

hdiby, the dcfcndant may make hb Rule 51 l@) d o n  on thc ncxt busimss day. N,Y, OSO. Coast. l a w  

25-a Pursuant to C.P.L.R Q 221 1, a motion ir con#idurud "nude" when it ir md. Failm to abidc by 

tho tima h m e  of Rule 5 1 1 (b) "dqdvua a movant of tho right to a mandatory h r q a  of vsnur absent 

lwkkaca of tha plaintiff 8 bd Wth ummonccmont of tho aution in an impmpr vkua . utd certain other 

fktom" 299 A.D.2d 247,248 (1 st Dep't 2002) (citatlonr Omlttcd). 

The defendant har thc "iddal burdan on the motion to h o w  that tha . . . venutcho#n by 

48 A.D.3d 260 (Id Dcplt 2008) (citadortr ombd). The 

13 

plahdffir i r n p p r , "  -v. 

dafkndrnt murt offer documentary ovidmce to satirpU thsr burden. 
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A.D.3d 197 (Sa Dsp't 2004); 309 A.D.2d 627 (la Psp't 2003). For 

coqmmta defsadmts, proddon of the cartificnta of Incorporntion is nufEeient, bummu tho WsignatIon 

of I county am th location of a corporation'r principd office in a certificate of hcorpomtkm b controlling 

in M d n g  corpomte d d a n w  for tlw p w p m  of 166 ADA 

388, 389 (1st Dop't 1990) (citations omitted). Tbartaftw, the pla€ndff mqr clef- tha mdm by 

d e m o d n g  dth it0 own documentmy evidmw that either the plaintiff or tht ds-t rcaidm h tlm 

counfy odghdy chosen. a a 
KanIa. 288 AD3d 16 (1st Dap't 2001); 

307 A.D.2d 229 (1st Dop't 2003); 

178 A.D.2d 228,229 (ld Dcp't 1991). 

Dafendanta argue that n m  of t h e  aa individuals, reside in New York Cuunty. 

IWhdentr Avtbor argue that the P.C. is a residant of D u t c h  County urd that the P.C. dwr bdnwa 

undw tbo Omup's name in Naw York County. Plaintifh mqmd that d u f ~ '  modon h untlmtly, 

-3- 
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According to Article III of the P.C.'s eertifbte of incarporatfon, irs p h i @  o f b  i5 in 

Rrmb~ County. Plalntiffh have off' no dwumgntary avid- to ditpte this h t .  Tha Orwp, on thc 

othw bmd, is unccountad for in the doamenmy evidence. In odor to l@ly do bwInwr in New YorlE 

u n d a r r m e  othar than its corpornta nmo, tho P.C. ~ u s t  fib ocsrtificrte with tha Swratary of State. N.Y. 

Oun. Bun. Law 130. Tha purpose of Soction 130 ia to, among otharthingr, allow a would-bs plrintlff to 

aamlain not only whom he ir suing but where tko pDtentlal defendant miidea Sap 

1 15 A.D.2d 393, 396-97 (1st Dep't 1985). TIM "doing businosr as" cwtifiato h, thmf;Wc, thc 

docunwrrtuy evidence requid in thia c h q a  of I muu motion. 157 A.D.2d 

475,476 (Id hp't  1990). Defsndantr' fhiluro to includs the "doing burinem u" cutiffmte in Wr 

weis v. 

mwingpapwriafatnl. 

D s f h t s  have Mled to d n  Wir burdm of proof in a change of verw motion. They 

brw not damomtratud the residency of tho &up with documsntary avidaacs. Tho motion b M o r e  

&dud. 

The pardm shall appasr for a preblnary con 

Pm 6, Courtroom 345.60 Centre S m t ,  New York, New Yorlc. 

This constitutes thc dccirion and ordur of the court. 

M: Febnrary 9 ,2010 

JOAN LOBIS, J.8.C. 
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