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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

X --- -------*--I--- 

MYCHELLE VEDDER-BURTON and MICHAEL 
PATRICK BURTON, 

Plaintiffs, 

- against - 
Index No. 100001/08 - 

COLUMBIA PRESBYTERIAN MEDICAL 
CENTER, NEW YORK PRESBYTERIAN 
HOSPITAL and LYNN L. SIMPSON, 

In this medical malpractice action, defendants New York and Presbyterian Hospital 

Srma Columbia Presbyterian Medical Center, New York Presbyterian Hospital (‘WYPH”) and Lynn 

Simpson, M.D., move for summary judgment pursuant to C.P.L.R Rule 3212 on the basis that the 

action is time barrad. Plaintiffs Mychclla Veddar-Burton and Michael Burton oppose the motion on 

substantive and procedural grounds. The procedural basis to oppow the motion is a claim that the 

motion waa not filed within the sixty (60) day period following the filing of the note of issue. In 

rcsponsc, defendants claim that the motion is timely and that plaintiffs were given two adjournments 

to file their opposition papara, so they were not prejudiced. By the court’s calculation, the motion 

was filed on the sixty-first day after the note of issue was fllud, but this delay Is de mfnimls and I will 

consider the movant’s good faith belief that the motion was timely m satisfying the requirements of 

good cause to extend the time priod. & v. Citv of New YQEk , 2  N.Y.3d 648 (2004). 

This action arises out of the pregnancy and delivery of the partius’ son, Caden, on 

From 1998 through 2001, Ms. Vedder-Burton rcccived Novembcr 15, 2002, at NYPH. 
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gynecological treatment under the care of Eileen D~Marco, M.D., identified by plaintiff as part of 

the Obstetrics and Oynecology Department, a Division of Columbia Presbyterian Medical Center 

(LICPMC”). Sometime in December 2001, pl&M’s health insurance changed and Dr. DeMarco 

no longer accepted her insurance plan. Plaintiff chose to go ta defendant Dr. Simpson, who did take 

her new insurance. In addition, Dr. Simpson’s omce was close to plaintiffs home. Dr. Simpson 

is a board certified specialist in obstetrics, gynecology and maternal fetal medicine. 

Plaintiff saw Dr. Simpson for the first time on February 26,2002 for preconception 

counseling. M a r  a positive home prapmcy tast result, she returned to Dr, Simpson’s offlcc on 

March 19, 2002; Dr. Simpson continued to provide plaintiffs obstetrical care throughout the 

pregnancy. On November 14,2002, Ms. Veddcr-Burton began experiencing contractions. She was 

admitted to NYPH on November 15, 2002, as a private patient under the care of an attending 

obstetrician, Dr. Jack Maidmain, who was the on-call physician covering Dr. Simpson’s patient. Dr. 

Maidmain is associated with the Division of M a t e d  Fetal Medicine of Columbia University 

College of Physicians and Surgeons. Plaintiff dalivcrcd her son at approximately 7:30 a.m. on 

November 15. Forceps were used in the come of delivery and Ms. Vcdder-Burton had an 

episiotomy and a level four laceration, which was sutured. She remained in the hospital for four 

days. On discharge, she was told to have a follow-up appointment with Dr. Simpson in six wcuks. 

Because of continued bleeding and pain, plaintiff was seen by Dr. Simpson on December 17,2002, 

approximately four wceka after the delivery. Dr. Simpson determined at that appointment that Ms. 

Vedder-Burton’s carvix was still dilated one cantlm’ctcr and that her coccyx was mobile, indicating 

a possible fracture a result of thu use of forceps. By January 9, 2003, plaintiffs condition had 

-2- 

[* 3]



worsened. She called Dr. Simpson’s offlcc and qmke with a nurse practitioner, who told her to 

come to the W i d u  ofllcc. Plaintiff was seen by Dr. Shpson’a associate and the nurse practitioner 

with whom she had previously spoken. She was told that they suspected that she had not expelled 

all of the placenta at the time of delivery. This ww confirmed by ultrasound. Plaintiff was given 

certain medications in the hop that the medications would allow Ma. Vudder-Burton to expel the 

tissue without nccd for surgery. If that did not occur in thrce or four days, plaintiff would require 

a dilation and curettage (trD&C”) to remove the retained portion of thc placenta. On January 14, 

2003, Dr. Simpson determined that a D&C would be necessary. 

On January 15,2003, at 7:OO am., plaintiff was admitted to NYPH’s Ambulatory 

Surgery department under Dr. Simpson’s service, Dr. Simpson performed the D&C. In the c o w  

of the procedure, Dr. Simpson perforated the uterus. Because of the perforation, plaintiff needed a 

diagnostic laparoscopy and intraoperative consults with a general surgeon and a gynecologic 

surgeon. The general surgeon, Marc Bessler, MD,, reported that the bowel appearud to be bruised, 

but not pcrforatcd. The gynecologlc surgeon, Charlea Ascher-Walsh, M.D., repaired the uterine 

perforation with two sutures. Ms. Vedder-Burton was discharged at 7:OO p.m. the same day. 

On January 21,2003, Ms. Veddor Burton was seen for a follow-up. She had her 

stitches removed. It is plaintiff I recollection that the topic of fbturc prugnancics was discussed. 

Them is a dispute about whether she attended an additional follow-up appointment on February 1 1, 

2003, But, Ms. Vcdder-Burton admits that 8s of February 1 1,2003, Dr. Simpson told her that she 

was no longer practicing straight (general) gynecologic medicine. It is plaintiffs position that she 
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had additional contacts with Dr. Simpson for breast-fccding information, but no dates arc provided 

for thaw contacts and the requests were not related to treatment for the retained placental tissue or 

the fistula created by the uterine parforation. The only contact with Dr. Simpson after Febnrary 1 1, 

2003 o c c d  on June 1,2006, after plaintiff learned that a perforation still existed. 

In Decamber2003, plaintiff returned to the care of Dr. DcMarco for her gynecological 

needs. They discussed a preexisting filiroid condition and the perforation. She saw Dr. DcMarco 

two additional times in 2004. Plaintiff was very concerned about whether the perforation would 

affect her ability to bear more children. On January 21,2004, she had an ultrasound at CPMC 

Eastside, which was read by Dr. Lerner, a doctor who read the ultrasound performed in 2003 after 

the birth of Cadcn. On March 4,2004, she met with Dr. DcMarco, Dr. Lcrner, and a third physician, 

Dr. Chrisomalis. According to plaintiffs affidavit, she was told at this meeting that they had 

confarred with defendant Dr. Simpson. Tho meeting centered on her concern about possible 

problems with future pregnancies and the advice that all future deliveries should be by cesarean 

stctions. 

Her next gynecologic examination occurred on November 22,2005. Her doctor was 

Dr. Yeh. On December 15,2005, he porformed a sonohistogram which revcalcd that thu perforation 

site was opn.  She had follow-up testing by Dr. Yeh. Sometime in January or February 2006, 

plaintiff had a telephone conversation with Dr, Simpson about Dr. Yth’s findings. The last contact 

plaintiffs had with Dr. Simpson was an office visit on June 1, 2006. The consequences of the 

perforation on future pregnancies was discussed. No treatment was rendered at that time. 
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Section 214-a of the C.P.L.R. establishes the statute of limitations for medical 

malpractice actions. It rea& as follows: 

[aJn action for mcdical, dental or podiatric malpractice must be 
commenced within two years and six months of the act, omission or 
failure complained of or last treatment where there is continuous 
traatment for the same Illness, injury or condition which gave rise to 
the said act, omission or failure; prodded, however, that where the 
action is based upon the discovery of a foreign object in the body of 
the patient, the action may bo commend within one year of the date 
of such discovery or of the date of discovery of facts wbich would 
reasonably lead to such discovery, whichever is earlier. For the 
purposa of this s d o n  tha t am “continuoys treatment” shall not 
include examinations undertaken at the request of the patient for tha 
sole purpose of ascartaIning the state of the patient’s condition. For 
the purpose of this section the term “foreign object” shall not include 
a chemical compound, fixation device or prosthetic aid or device. 

Defendants assert that because this action command on January 2,2008-approximately five years 

after ths last post-operativa visit by Ms. Vcdder-Burton to Dr. Simpson--tha action is time-barrcd 

and must be dismissed. While defendants also argue that NYPH cannot be held liable for the acts 

of a private attending physician, this issue need not be reached if Ms. Vcdder-Burton’s action is 

time-barred. Mr. Burton’s claim would also fail if Ms. Vedder-Burton’s action is dismissed. 

“A defendant who seeks d i s m i d  of a complaint pursuant to CPLR 321 l(a)(S) on 

the ground that it is bamd by the statute of limitations bcars the initial burden of proving, prima 

facie, that the time in which to sue has expired.” praVal Y. C icoh 297 A.D.2d 620,620-21 (2d 

Dap’t 2002) (citations omitted). A medical malpractice action accrues on the data of the incident 

causing the plaintiffs alleged ham. 78N.Y.2dS16,519(1991). Twoelements 

must be met for a treatment to toll the statute: the tmatmant must relate to the original condition or 
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complaint, and the further treatment must be “explicitly anticipated by both phyaician and patient.” 

v. 0- 64 N.Y.2d 896,898-99 (1985). The second element can be manifested 

by “a regularly scheduled appointment for the near future, agreed upon during [the] last visit,” or 

”where the physician and patient reasonably intend the patient’s uninterrupted reliance upon the 

physlcian’s obsawation, directions, concern, and responsibility for ovcming the patient’s 

p r o m . ”  Id, 

Defendants have demonstrated that the time within which to bring an action for the 

alleged malpractice that occurred on January 14,2002--ovcr seven yutrs prior to the commencement 

of this actio& expired. The burden shifts to plaintiff to demonstrate that the continuous 

treatment doctrine applies to toll the statute of limitations. Unfortunately, plaintiffs have not met 

their burden. Betwccn February 1 1,2003, and June 1,2006, plaintiff did not w i v e  truatment from 

Dr. Simpson. Plaintiff admitted that the June 1,2006 visit with Dr. Simpson was for the purpose 

of discussing the finding that the perforation caused by Dr. Simpson was not repaired. No treatment 

wm rendered on that date. The visits to other physicians in 2004 and 2005 established that Ms. 

Vedder-Burton was not relying on Dr. Simpson for any continuation of her care. Plaintiffs did not 

commence their lawsuit until January 2008, which was well beyond the statutory period for bringing 

a medical malpractice action against Dr. Simpson. The fact that plaintiffs did not discover the 

alleged malpractice until on or about December 15,2005, is unavailing, bccausc thisjurisdiction has 

no generally applicable rule allowing a statute of limitation calculation based on tha date of 

discovery, which may have allowed a later commenced date of this lawsuit. & 

M M  Orow 77 N.Y.2d 21 7 (1 990). 
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Neither did plaintiffs establish that Dr. DeMarco, Dr. Simpson, Dr. Yeh, and all of 

the other medical practitioners who provided plaintiff with obstetric and gynecological care are 

professionally related for the purposes of applyin8 the doctrines of continuous treatment or vicarious 

liability, Throughout their papers, plaintiffs refer to the CPMC BS if they arc a single practice group. 

But, plaintiffs have not established a legal relationship amongst the individual doctors, the faculty 

practice, Columbia University, and NYPH. It was clear that the physicians were not taking the same 

insurance and that there was no link between them financially. The only link between the physicians 

is that they arc all listed as affiliates with the Department of Obstetrics and Gynecology at CPMC, 

but there arc no other earmark9 of a relationship for the purposes of establishing continuous 

treatment or vicarious liability. The fact that they take different insurance is sufficiently 

determinative of a lack of a relationship. No evidence offered by plaintiff established a legal basis 

to extend the statute of limitations by application ofthc doctrine of continuous treatment on the basis 

of treatment by Drs. DeMarco, Lemcr, Chrisomalis, and Yeh. In any event, aven If they were all part 

of a group practice, there was no continuation of treatment for the condition that gives rise to this 

lawsuit. 

The action is time barred. Defendants' motion for summary judgment is granted and 

Wkr the complaint is dismissed in its entirety as against all defendants. The 

judgment accordingly. 5: 
4% This constitutes the decision, order and judgment of the co 

8 
Dated: February I( , 2010 
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