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SCANNED ON 212212010 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlbits ... 
Answering Affidavits - Exhibits - 

Replying Affidavits .- 

Cross-Motion: Yes @ No 

I 

Upon the foregoing papers, it la ordered that this motion 
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PI ai iit i ff, 

-rigai nsl- 

Motion Datc: 2 / w  1 0 
Motion Scq. No.: OOl-  

THE CITY OF NEW YORK, THE DEPARTMEN‘I’ OF 
EDUCATION OF THE C‘I‘l’Y OF NEW YOIIK, NEW 
YOKK CITY DEPARTMENT OF PARKS AND 
RECREATION AND JOINTLY OWNED 
I’LA YGllOUNn, 

Ry noticc of motion daled Deccmhcr 30, 2009, dcfcndanls iiiove pursuanl to CPLR 

3025(b) Tor an ordcr granting tlieiii leave to aincnd lheir aiiswcr to assert an allirniative defeiisc 

to plaintill’s iicgligciicc claim based on the Workcrs’ Coriipeiisatioii Law, and pursuant 10 CI’LK 

32 1 1 (a)(7) dismissing thc coiiiplaint. Plaintill opposes the motion. 

Plaintiff alleges in her complain1 that on Novcinber 2, 200.5, while walking on a sidewalk 

owned by dekiidatits, slic Tcll aiid sustained iiijurics, that the accidenl was causcd by defendants’ 

negligence, and that defcndarits had actual and/or constructive iioticc of the sidewalk’s defective 

condition. (Affirmation of Jolm Orcutt, Esq., daled Dec. 30, 2009 [Orcutt Aff.], Exh. C). 

Abscut a sufficicnt hasis for linding that plairitilf.was surpriscd or prc.judicecl by 

ciehdants’ arncndcd aiiswcr, aiid in light of the merit o r  dcfciidank’ proposcd affinnative 

c l e h s c  ( s w  irdj-u.), dcfciidants are graiitecl leavc to amerid their answer. (CPLR 3025[b]) 

Pursuant to C‘PLR 321 1 (a)(7), a party may move at any time for an ordcr dismissing a 
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caiisc of actioii assci-lcd against i t  on tlie ground that tlic pleading Iiiils to stale a cause of action. 

I n  dcciding thc motion, thc cour-i iiiiisl liberally construe tlie pleading, accept the allcgcd facts as 

true, and accord the lion-moving party the bcncfil of every possible favorable inkrcncc. (/,co~i 17 

M i w / / i i c ,  84 NY2d 83, 87 [ 1OO4]). The court iieecl only deler-rnine whctlicr thc alleged [acts fit 

witliiii any cogiii~able legal thcory. ( / r / . ) .  

T T O W C V C ~ ,  the movant may submit affidavits or any ofher llciiis of proof in orclcr to 

unclci-iiiiiIc any material [act on which the claiiii dcpciids, and if i t  is shown that any inaterial Fact 

the pleader clainis to be a f x t  is not a fact at all and that 110 significant dispute exists rcgarding it, 

the motion may hc grantcd. (Siegel, I’racticc Cornincntaries, McKiiincy’s Cons Laws of NY, 

CPLR 32 1 1 :25 [2004 main vol]). Thus, whcn cxtrinsic evidcncc is submitted 011 tlic motioii, the 

al1eg:ations are no1 deemed true, and tlic standard of review hccomcs whether tllc proponenl of 

tlic plcadiiig has a causc or action, not wlielher she has stated one. (Tlwncli v B c ~ k ~ t i i r ~ i  llill l loz~~c. 

Apt. C‘orp., 257 AD2d 76 [ 1” Dcpt 19991, LQfiE 94 NY2d OS9 [2000]). A claim is tlws sul?jcct to 

dismissal whcn it is cstablishcd that “tlic cssciitial Fxts have bccii negated beyond substantial 

question” by the evidence. (Bioiirfi, 257 hD2d at 8 1). 

In support oltlicir motion, defendants o k r  evidence that dcrciidant City has paid plaintiff 

over $53,000 in workers’ compensation benefits lor this incident. (Orcutt Aff., Exh. G). Tlicy 

thus argue that as workcrs’ compensation bciicfits constitute tbc exclusive reiiledy for a 

ncgligcncc claim brought by an eiiiploycc against her employer, plainliff is barred from 

iiiaintaiiiiiig this action. (Orcutt Aff.). They also offer plaintilrs deposition, at which she 

testificd that while cniployed by [he New York City Police ncpai-tiiient as an administrative 

assistant, she was injured after leaving licr workplace to get something lo cat ror lunch. ( Id , ,  Exli. 
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Plaititiff disagrccs, coiitciidirig Ihat pursuaiit to Gcncral Municipal Law (GML) 5 205-12, 

her rcceipt or  workcrs’ compensation lmiefils does not impact hcr rig111 to siie de~ciidant for 

negligence. (Affii-tnation of Slacey Ilaskcl, Esq., dated .Ian. 13, 201 0). 

In reply, dcfendants deny h i t  GML tj 205-c is applicable a s  p la in t i~~was  not injured 

while in the discliargc or pcrl‘oi-mance of any olficial duty. (Rcply Affinnalion of Michael 

Chadirjian, Jr., Esq., dated Jan. 28, 201 0). 

Pursuant to G M L  8 2 0 5 4  l) ,  “in addition to any olher rig111 olactioii or recovery iindcr 

any other- provisioii o f  law,” an cmployee of any police dcpartiiicnt niay recover damagcs arising 

from [he negligence of any person if such iii-juiy occiirs “while in thc discharge or perfoniiancc at 

any time or place of any duly imposed.” Thc statute also provides that “nothing iii  this scction 

shall be clcciiied to expand or rcslricl any right aKordcd to or limilation iiiiposcd upon an 

employer, an employee . . . by virtue ol’aiiy provisions of the wor-kcrs’ compensation law.” 

Although workcrs’ compcnsation is generally thc exclusive reliiedy for ail employee’s 

work-rclated claim against her eniploycr (Workers’ Compcnsation Law 5 Q 1 1, 29), “there remain 

ccrtaiii cxccptioiial circunistatices in which a n  employcr riiay be subjcct to common-law 

liabilily.” One exception is “where tlic lcgislatiire has provided by statute for an action.” (52 Nk’ 

Jur 2d Employincnt Rclations 5 357 [2010]). Hcr-e, tlic Legislature crinctcd C M L  5 20S-e(l) 

which expressly provides that police dcpartiiicnt ernployecs may rccover damages i n  addilion lo 

any other riglit of action under any other provision of law. Coiiscquenlly, one’s rcccipt of 

workcrs’ conipensation benefils does iiot preclude an action pursuml to GML 5 205-e. 

(,~~rIvcrLlot.-Pcrjrn-o 1’ Port Aiith. oJNcw Yotk nriil New J L ‘ I ~ J ,  5 2  AD3d 303 [ 1 ’‘ Depl 2008 1; 
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12077~v7ipiu v C'LQ oJHi![jrlo, 6 A133d I 197 [4"' Dept 20041). 

Here, liowcvcr, plaintiff was injured while going to lunch, an activity that is nol claimed 

to have constituled a discharge o r  perlbi-niancc of any official duty i i i i p c d .  ((7"L.wclt 1' ('it,! cq' 

N m ~  York, 14 AD3d 347 [ 1" nept  20051 [qucstion of fact as to wlicthcr plaintiff was perlbriniiig 

duties as firefighter when he was iiijured while retrieving firefighter gcar from locker]; Wcrltrr-s 1' 

C 7 i ~ y  ( f N w  Y w k ,  23 Misc 3d 1 127[A], 2009 NY Slip Op 50975[U] [Sup Ct, New York C'ounly 

2009 [qucstioii of fact as to wlicther plaintiffs were pcl-forming firefighter diitics when they were 

iiijur-ed while i n  process of relrieving diimcr; tlicy wcrc not provided incal lircaks and were "in 

scrvicc" and ready to rcspoiid to call]; At7in/idoln v Hollunrl, NYLJ, Nov. 15, 1993, at 25, col 3 

[Sup C't, New York C'ounly] [police officer was performing police duty as 11c was on patrol while 

driving to stationhouse for incall). 

'lhus, absent a valid claim iinder GML 8 205-c, plaintiff has failcd to state a cause of 

action. (CPLR 321 l [a][7]) .  Accordingly, i t  is 

ORDERED that the iiiotioii for leave to amend City's aiiswer is gr-anted and the amended 

answer is deemed served in the proposed form annexed to the moving papers; and it is fiirtlier 

ORDERED that tlic coiiiplaint is dismissed pursuant to CPLR 32 1 l(a)(7). 

This constitutes the dccision and order of the court. 
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