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Plaintiffs, 

-against- 
Index No. 105548/09 

BOARD OF MANAOERS OF THE 105 W. 72m 
coNDoMlNruM, 

In this action seeking a declaratory judgment and damages, plaintiffs Ariza, LLC, d/b/a 

Early Childhood Daycare Canter (Arim) and N U  Associates, LLC (N&.T)(collectivaly Plaintiffs) 

move, pursuant to CPLR 3212, for summary judgment on the fmt c a w  of action h the first 

amended complaint. Defendant, Board of Managers of the 105 W. 72“ Condominium (Board) 

cross moves, pursuant to CPLR 321 l(a)(5) to dismiss the complaint based on res judicata. In 

response, plaintiffs “cross-cross move” for summary judgment on the remainder of the complaint 

which states causes of action for breach of contract, tortious intcrfcrencc with prospective 

economic advantage and a permanent injunction. In that cross motion, plaintiff also movw, 

pursuant to 3025(c) to amend the complaint to add causes of action for tortious interferpnw with 

an existing contract and unlawful discrimination in violation of RPL 237-4 and upon such 

amendment, for summary judgment on those two causes of action. The Board opposes Plaintiffs’ 
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cross motion and it has submitted a second cross motion for sanctions.’ 

N&J is the owner of a commercial unit in the 105 W. 72“ condominium (the Unit). In 

July 2008, NBW I d  the Unit to Ariza with the express understanding that Aria would 

renovate the Unit and usc it  as^ a childcare facility. (Metz Af€. Ex. A, [herainafter Cmplt.] paras. 

1 1 and 13) Mr. Stanley Ariza, one of Ariza’s principals, is also a general contractor and he 

worked with the Department of Buildings @OB) from July 2008 through Novcmbr 2008 to 

obtain the permits Aria  n d a d  to renovate the Unit for use as a childcare facility (Cmplt. paras 

20,21). On November 21,2008, Ariza received both a change of we permit and a construction 

pcrmit for the Unit (the permits)(Cmplt, paras 23,24). Approximately one week later, q * o r  

renovations on the unit commenced. However, on November 25,2008 the Board wrote to the 

DOB stating that it had not reviewed or authorized the plans filed for the rcnovation of the Unit 

and that it believed thu permits should be ravoked because the plans were deficient and unlawfut 

ia several ways (Lmker AfE, Ex. 3). 

On December 18,2008 the DOB notified A r i a  that it was issuing a stop work order 

(SWO) because, “the Owner’s Authorization for the buitding has not been submitted. . . .” 
(Cmplnt, Ex. 2) On December 22,2008 Ariza actually received the SWO which was issued on 

the ground that N U  had not, “provided all required information to demonstrato complianw with 

all applicable laws. (Cmplnt, Ex. 3) On Dccembcr 23,2008, Ariza discovered that the Board had 

written letters to the DOB complaining that the documents that Ariza submitted to the DOB were 

- 

’ Plaintiffs have improperly “cross-cross moved” for summary judgment and to amend 
the complaint. However, the Board has opposud plaintiffs’ “cross-cross”rnotion on the merits 
and submitted its own socond cross motion for sanctions. Accordingly, this court will consider 
both of Plaintiffs’ motions for summary judgment and both of the Board’s cross motions. 
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“substantively deficient and contrary to law” in that they did not provide accessibility for the 

handicapped, a fira alarm system throughout the building and a second means of egress from the 

prcmiaas. (Cmplt, paras 42,43, Locker Aff., Em. 3 & 4) 

A h  states that it met with the DOB in an effort to resolve the problems and that It 

supplied the DOB with copies of N&J’s deed to the unit and copies of offering plan and the 

bylaws for the 105 W. 72“d Condominium (the Plan) which provide that the Unit can be used for 

any lawfhl purpose without prior consent of the Board and that the Unit owner has the ri&t to 

alter the Unit in any way without Board approval. It appears that the DOB took the position that 

it would not. rescind the SWO until the issue of Unit ownership was resolved by the COW, or 

until the Board gave its consent to proceed. (Cmplt, para. 64) 

Ariza also contacted the Board which stated that it was not opposed to the use ofthe Unit 

as a childcare facility as long as Ariza complied with all applicable laws. (Cmplnt, para. 70, Exs 

5,6,7,8) However, after scveml months of correspondence, Ariza and the Board were unable to 

resolve their differences. 

On March 24,2009, the DOB issued a letter revoking Ariza ’s  building permits on the 

ground that “a new applicant of record has not been retained”. (Cmplt, Ex. 9). - 
In or about April 2009, plaintiffs commenced an Article 78 procccding agahst the DOB 

challenging revocation of the permits. The Board wm named as a nominal defendant in that 

proceeding. At the same time, plaintiffs commenced this plenary action against the DOB and the 

Board seeking a declaratory judgment about the rights of the parties, a permanent injunction and 

damages for breach of contract and tortiow interfmnce with prospective economic advan-e 
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(the instant action). 

In a decision dated June 9,2009, the court dismissed the Article 78 proceeding In its 

entirety finding that A r i a  and NBtJ fdlcd to exhaust their administrative remedies in that they 

did not appeal the revocation of the DOB permits to the Board of Standards and Appaals. (Matz 

AfK, Ex. D) 

Thereafter, the DOB moved, in the instant action, to dismiss the declaratory judgment 

caw of action, aa against it, on the grounds of res judicata and collateral estoppel. In a 

September 16,2009 decision, the court granted the DOB’s motion, finding that the branch of the 

declaratory judgment cause of action against the DOB WBS, in essence, an action cognizable 

under CPLR 7803(3) which was precluded by the principles of res judicata. 

Tha remainder of the first cause of action for a dcclaratory judgment secks a declaration 

as against the Board that: (a) N&J is the only lawful owner of the unit; (b) Ariza is the lawful 

lessee of the unit; (c) Aria intends to make lawful use of the unit; (d) the Board has no 

ownership interest in the unit; (e) the Board’s consent to renovations is unnecessary; (f) the 

Board’s interference with N&J’s ownorship interest is unlawful; (g) the Board’s intcrfcrencc with 

A r i z a ’ s  tenancy is unlawful and (h) plaintiffs me entitled to the damages they have incurred as a 

rcsult of the Board’s actions. 

In the s a n d  cause of action, both plaintiffs seek damages against the Board for breach 

of contract and the tbird cause of action states a claim by both plaintiffs for tortious interference 

with prospective business advantage. Finally plaintiffs seek to permanently egioin the Board 

from interfeming with N u ’ s  and Ariza’s allegedly lawful use of the Unit as a childcare facility. 
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c%QQmmu 
In support of the motions for a declaratory judgment and summary judgment, plaintiffs 

contend that the documentary evidence establishes that N U  is the owner of the Unit and that the 

Plan and the bylaws clearly state that the owner of a commercial unit has no obligation tb obtain 

Board approval for any l a m 1  use of that unit or for the renovations to it. Plaintiffs also claim 

that the Board acted intentionally to ham one or both of the plaintiffs. Momver, plaintif€s 

argue that the Board’s actions violated RPL 237-a which prohibits discrimination against 

children in dwelling housas. It claims that discriminatory intent can b~ i n f e d  because this is the 

first time the Board has objected to the use or alteration of the commercial space. 

As to that branch of plaintiffs’ cross motion which seeks to amend the complaint, 

plaintiffs contend that the facts establishing discrimination and interfierencc with contract have 

bean adequately pled in tho cornplek 80 that the amendment will not c a w  prejudice or 

surprise. 

In opposition to summary judgment and in support of the cross motion to dismiss, the 

Board contends that the complaint must be dismissed against the Board bascd on res judicata. 

Alternatively, as to plahtiffs’ cross motion for summary judgment, the Board argues that 

plaintiffs have not established a prima facie case because they have failcd to submit evidence in 

admissiblu form to support any of their claims; that the plaintiffs failcd to obtain the Board’s 

consent for the renovations and that in establishing a day CEUC center in the basement of a 

residential building, plaintiffs are obligated to comply with the New York City Building Code 

and tho Multiple Dwelling LAW. The Board also takes the position that it was plaintiffs’ failure 

to respond to the DOB’s spacial audit that resulted in the cancellation of the building pannits not 
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the Board’s action. Defendant also contends that plaintiffs should not be punnitted to amend the 

complaint because such amendment is unsupported by the facts and will cause prejudice and 

SurprlSC. 

As to defendant’s cross motion for sanctions, the Board contends that the “cm5s-cross 

motion” for summary judgment and to amend the complaint is fiivolous and designed to bully 

and harass the Board and prolong the litigation. 

Discusdon 

It is well established that summary judgment may be granted only when it is clear that no 

triable issue of fact exists (Alvurez v Prospect Hosp., 68 NY2d 320,325 [1986]). The burden is 

on the moving party to maku a prima facia showing if entitlement to surnmary judgment 89 a 

matter of law (Zuckerman v City of New York, 49 NY2d 557,562 [ 19801); Friends of Animals v 

Associated Fur Mfis., 46 NY2d 1065,1067 [ 19791). A failure to make such a showing quires a 

denial of the summary judgment motion, regardless of the sufficiency of the opposing papers 

(Ayorte v Gervusio, 8 1 NY2d 1062,1063 [ 19931). If a prima facie showing has been made, the 

burden shifts to the opposing party to produce evidentiary proof sufficient to establish the 

uxistcnco of a material issue of fact (Alvarez v. Prospect Hosp., 68 NY2d at 324; Zuckerman v 

Ciw ofNew York, 49 NY2d at 562). Mere conclusions, unsubstantiated allegations or 

expressions of hope me insufficient to defeat a summary judgment motion (Zuckerman v CiV of 

New York, 49 NY2d at 562). However, summary judgment must be denied if there is any doubt 

as to the existence of a triable issue of fact (Rotuba Ertruders v Ceppos, 46 NY2d 223,23 1 

[ 19781). 
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a- 

Defendant’s argument that plaintiffs’ motion for a declaratory judgment is b d  by m 

judicata is without merit. It is well established that a final decision of the merits bam litigation ’ 

bctwtan the same parties of all other claims arising out of tho same transaction (ShsZZey v 

Silvestre, 66 AD3d 992,993 [2d Dept 20091; Matter of the Ciw of New York v S c h i f f ,  50 AD3d 

1032,1033 [2d Dept 20081; see also Lay Y Keslow, 235 AD2d 293 [ 1 It Dept 19971). It is 

equally well established that the dismissal of an Article 78 petition on the basis of film to 

exhaust administrative rcmcdies is not a decision on the merits (Town of Carogu v Hem, 20 

Misc.3d 1130(A), 2008 NY Slip Op 5 1 6 7 4 0  [Fulton County Sup. Ct., 20081 a d  62 AD3d 

1121[3d Dept 20091 ; Fuhey v. Axelrod, 171 AD2d 213 [3d Dept 19911) 

In the prior Article 78 procttding, the DOB’s motion to dismiss was granted because 

Ariza and N&J failed to exhaust their administrative rcmedies (Leitman M., Ex. D). Tharaaftar, 

this court dismissed the instant action m against the DOB finding that, although denominated as 

a declaratory judgment action against the DOB, the fmt cause of action for a declaratory 

judgment as against the DOB, was, in fact, cognizable under Article 78 and , “clearly precluded 

by the principles of res judicata, as Plaintiffs have previously brought an Article 78 proceeding 

challenging the DO13 actions complained of herein and had that action dismissed . . . based upon 

their failure to exhauat administrative ramdies.” (Locker AfK, Ex. 6, p. 4) 

The merits of Ariza and N&J’s claims against the Board were not, and could not have 

been considered in the either the prior Article 78 proceeding or the DOB’s motion to dsmiss in 

this action. Accordingly, res judicata does not sewe to bar co&deration of these claims. 

Plaintiffs’ motion for a declaratory judgment is granted to the extent of fmding that N U  
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is the only lawful owner of the Unit (Luitman Aff., Ex. 1); that the Board has no ownership 

interest in thu Unit and, although plaintiffs have failed to submit the lease agreement between 

Ariza and N&J, the B o d  does not dispute that Ariza is the lawfid lessee of the Unit. Moreover, 

it is not disputed that, pursuant to the zoning laws, the Unit may be used as a child w e  facility. 

The court also finds that, pursuant to the Plan, the Board’s consent to la* alterations in 

the Unit is unnecassary. (Laitman Aff., Ex. 4, p. 70) The Board’s position that its consent to the 

renovations was required by law is belied by Section 28-104.8.2 of the Administrative Code of 

the City of New York when it is read in conjunction with the plan. 

28-104.8.2 states in pertinent part: 

Thu application shall contain a signed statement by the owner, 
cooperative owners’ corporation, or condominium ownem 
association stating that the applicant is authorized to make the 
application and, if applicable, acknowledging that construction 
documents will be accepted with less than M l  examination by thu 
department based on the professional certification of the applicant. 

I 

It is the Board’s position that, pursuant to the regulation, the party that must authorize the 

DOB application depends on the naturc of the building 8s a whole and that hare, bacausa the 

buildhg in question is a condominium, the condominium association must authorize the 

application for renovations to the Unit. 

However, it is a well settled rule of statutory construction that the “[uJse of the 

conjunction ‘or’ in a statute usually indicates that the language is to be construed in the 

alternative sense.” (McKinney’s Cons. Lsws of NY, Book 1, Statutes, Section 235 at p. 401) 

Thw, in this case, the statute permits either the owner or the condominium association to sign the 

application, In order to determine which signature is required on an individual application, one 
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must read the condominium plan and by-laws in conjunction with the regulation. Pursuant to the 

Plan, the Board must approve the renovations in the individual residential units, and in thosc 

cases, thc Board’s signature on the permit application for residential units is rcquirad (Laitner 

AfK, Cmplnt, Ex. 1, p. 70). However, since the Plan specifically states the Board’s approval for 

renovations to a commercial unit is not required, it follows that .a commurcial unit ownm 

signature on the permit application, as authorized by the Plan and the Administrative Code, is 

sufficient. (See eg Long v Adfrondack Park Agency, 76 NY2D 416,420 [ 199O][statutes should 

be given a sensible, practical overall construction]; McKinneys Cons LAWS of NY, Book 1, 

strrtutea. Section 94 [the courts must afford the statute a sensible, practical overall c~nstruction]) 

Accordingly, the Board’s signature on the permit application for the Udt was not 

required, 

As to the remainder of the declaratory judgment cause of action, summary judgment is 

denied because plaintiffs have failed to submit evidence to establish their prima facia case that 

the Board’s actions were u n l a d .  It appears from the parties comspondence that the Board 

ww not opposcd to use of the unit as a child care facility as long as it was in compliance with all 

legal requirements (Cmplt., Ex. 6). Ha, the Board contacted the DOB to apprise it of poasible 

building code violations that could adversely impact on the health and safety of the children 

attcnding the facility as well as the health and safety of the building residents . The DOB 
rcqucstcd, but apparently never received, evidence that plaintiffs were procdlng in accordance 

with DOB rcgulafions and the Multiple Dwelling Law. (Locker M., Exs. 4,5,6) Although the 

Board’s consent was not required for the renovations, plaintiffa were required to comply with the 

statutes and rules govcming construction in New York City. (See e.g. Board of Managers of the 
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Europa Condominium v Orenstein, 281 AD2d 354,528-529 [la Dept 20011) Plaintiffs have 

failed to coma foward with admissible evidence to demonstrate that they were in full 

compliance with the statutes and regulations governing the construction of childcarc facilities in 

residential buildings and that the Board's actions in alerting the DOB of possible code violations 

were unlawful or were solely intended to prevent plaintiffs from a engaging in a l a M  usc of the 

Unit. Accordingly, summary judgment 89 to the lawfulness of the Board's action's is 

unwarrantedatthistime ' 

b. Breach of Contract 

The elements of a breach of contract are: (1) the existence of a contract between plaintiff 

and defendant; (2) performance of the contract by plaintiff; (3) defendant's failure to prfom; 

and (4) damages resulting from the failure (Noise in the Attic Productions, Inc. v London 

Records) 10 AD3d 303,306 [l" Dapt 20041) 

In this case, there is no dispute that the Plan constituted the contract between N&J and 

condominium and that the Plan provides that the unit could be used for any legal use under the 

zoning regulations, that the owner had the right under the bylaws to alter the unit in my way that 

complied with the law and that Axiza obtained conditional DOB approval for the alterations. By 

letters dated November 25,2008 and Dtcerhbcr 5,2008, the Board notified the DOB that based 

on a visual inspection of the Unit and a review of the construction drawings, it appeared that the 

plans wure deficient and contrary to law. The Board asked the DOB to investigate the matter, 

(Locker Aff., Exs. 3 and 4) 

Following an investigation, the DOB discovered that the plans did not appear to ba in 

compliance with suvad sections of the Building Code and the Multiple Dwelling Law and, in a 
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Plaintiffs did not respond to the special audit. It is the Board’s position that it was not opposed 

to the use of the commercial space ELS a childcare facility as long as N&J and Ariza complied with 

I York, a party must provc 1) that it had a business relationship with a third party; 2) that the 

defendant knew of the relationship and intentionally interfered with it; 3) that the defendant acted 
I 

the law. Ha, N&J has failed to establish its prima facie case that is entitled to summary 

judgment on the breach of contract causa of action becausc it has failed to produce evidence 

demonstrating that it had complied with the Building Code and the Multiple Dwelling law and 

that, even though it was in full compliance, the Board refused to pcnnit the construction. 

Accordingly, summary judgment on the breach of contract cause of action is denied. 

However, N U ,  not A r i a  was the owner of the unit, with the right to alter it. Therefore, 

if the trier of fact finds that the Board brwchtd its contract with NU, then only N&J, not A r h  

is entitled to judgment on liability on the first cause of action. 

tive FA- 

To state a claim for tortious interference with prospective economic advantage in New 

violations of the Building Code and the Multiple Dwelling Law. The Board is responsible to 

o v e m  the building and cmurc that it operates in accordance with law (See e.g. Leva&@ v 

r 1 1 -  

[* 12]



One F@h Avenue Apartment Corp., 75 NY2d 530,536 [ 1990p. Plaintiff has not demonstrated 

by admissible evidence that the Board’s actions had no relationship to the welfare of the 

coopmtive, that they deliberately singled out N&J and Ariza for harmful treatment or that 

alerting the DOB to possible building code violations was beyond the scope of the Board’s 

authority (See, Levandus@ v One F@h Avenue Apartment Corp., 75 NY2d at 540; see also 

Pelton v 77 Park Ave. Condominium, 38 AD3d 1 [ld Dept 20061). 

That branch of the motion seeking a permanent injunction is also denied because 

plaintiffs have failed to establish that defendant’s actions were unwarranted and that it wil 

s u d  on the merits of its claims (Ahmed v C.D. Kobsom, Inc., 67 AD3d 467 [ld D q t  20091; 

Ci& of New York v 330 Continental, LLC, 60 AD3d 226,230 [ ld Dept 20091) 

That branch of the “cross-cross motion” that seeks to amend the complaint is denied. 

Although luavc to amend is frtely granted absent prejudice or surprise (CPLR 302S[b]), “leave 

should be denied wharc the pmposcd amendment is palpably insufficient 89 a mattcr of law or is 

totally devoid of merit” (Sunrise Plaza Associates v Int ’1 Summit Equities Corp., 288 AD2d 300, 

301 [2d Dept 2001 J lv denied 97 NY2d 612 [2002J[citations omitted]). 

In the instant case, plaintiffi swk to add a discrimination claim basad on to Real Proparty 

Law Section 237-a which states in pcrtincnt part: 

a. Any person, firm or corporation owning or having in charge any 
apartment house, tenement house or other building or manufactured 
home park used for dwelling purposes who shall refwe to rent any 
part of any such building or manufactured home park to any 
person or f d l y ,  or who discriminates in the terms, conditions 
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or privileges of any such rental, solely on the ground that such 
person or family has or have a child or children shall bc guilty. 
of a misdcmaanor. . . . 
b. Civil Liability 

(1) where discriminatory conduct under this section has 
occurred, an aggrieved individual shall have a cause of action 
. . . for damages, declaratory and iqjunctive relief; 

However, that statute, by its tams applies only to discrimination in “dwelling” units. (See 

eg, Landlord Tenant Law in New York, Section 5.97 [2009], see also Cfv of New York v 330 

Continental, LLC, 60 AD3d at 23 l][words of common wage arc to be given their ordinary’ 

maaning]) The controversy before the court conwrns the use of a commercial unit as a childcam 

facility. Accordingly, Real Property Law Section 237-a is not applicable to the matter before the 

court. 

That branch of the motion to amend that wks to add a claim for interference with an 

existing contract is also denied because plaintiffs 4ave failed to make an evidentiary showing that 

the proposed amendment has murit (Rice v Pengufn Putnum, Inc., 289 AD2d 3 18,3 19 [2d Dcpt 

20011). The tort of inducement to breach m existing contract requires thc pleader to prove, intar 

alia, that defendant intentionally induced the third pady to breach or otherwise rendered 

performmcc impossible (See Lama Holding Co. v Smith Barney, Inc., 88 NY2d 413,424 [ 19961) 

Plaintiffs have failed to produce a scintilla of evidence to demonstrate that performance of the 

contract was impossible because of the Board’s actions. Plaintiffs have not, and cannot, show 

that the Board continued to present objections to the childcare facility even though plaintiffs 

modified their plans to bring the project into compliance with the building code and the’multiple 

dwelling law. Moreover, plaintiffs have not produced the lease agreement or shown that the 
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lease for the commercial space has, in fact, been breached. 

fdhmim 

Defendant mows pursuant to 22 NYCRRl30-1.1 to imp sc sanctions against plaintiffs 

for asserting claims that RIB without merit in law and for engaging in conduct undertaken to 

harass and prolong the litigation. 22 NYCRR-130-1.1 permits a court, in Its discretion, to award 

sanctions for “fiivoloua conduct” which is dafmd, in part, as conduct that is completely with 

merit or that is undertaken primarily to delay or harass or maliciously injure another. The merits 

of a claim “must be judged with reference to whether a particular c o r n  of litigation is or is not 

designed to obtain some real form of relief as a remedy for some cognizable wrong” (Wehtock v 

Weinstock 253 AD2d 873 [2d Dcpt 19981) 

In this case, it cannot be said that plaintiffs’ procudurally improper “cross-cross’* motion 

for summary judgment and to amend was not designed to obtain some real relief in the context of 

this litigation. Moreover, the motion did not substantially prolong the litigation or waste judicial 

resources. Accordingly, defendant’s sccond cross motion for sanctions is deded. 

Conclusion 

Based on the foregoing, it is hereby 

ORDERED that plaintiffs motion for summary judgment on their k t  caw of action for 

a declaratory judgment is grantad to the extent of declaring that N&J is the 1awfb.I owner of the 

unit, that the Board haa no ownmhip interest in the Unit; that Ariza is the lawful lcssae of the 

Unit, that, pursuant to the zoning laws, the Unit may be usad as a child care facility and that the 

Board’s consent to lawful alterations in the Unit is unnecessary. The motion for summary 

judgment on the declaratory judgment caw of action is otherwise denied; and it is Mer 
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ORDERED that defendant’s cross motion to dismiss the first cause of action is denied; 

and it is further 

ORDERED that plaintiffs’ c‘cross-cros”’ motion for summary judgment and to amend 

the first amended complaint is denied; and it is further 

ORDERED that defendant’s second cross motion for sanctions is denied; and it is further 

ORDERED that counsel for the parties shall appear for a Prelimina~~ Coderonce on 

April 13,2020 at 3:OO p.m. before Justice Carol Robinson Edmead, Supreme Court, New York 

County, Part 35.60 Ccntre Street Room 438. 

This decision constitutes the order of the court 

DATE February 17,20 10 

Carol Robinson E d m d ,  J.S.C. 
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